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QUESTIONS PRESENTED 


1. Whether it was error for the District of Columbia Tax 
Court to affirm the assessments of deficiencies in per- 
sonal property taxes when 


a. the Tax Court found respondent’s determination 
of the useful lives and residual value of peti- 
tioner’s vending machines to be incorrect; 


b. there was no evidence offered by the respondent 
to contradict the opinions of petitioners witnesses. 


. Whether it was error for the Tax Court to require the 
Petitioner’s valuation of property to be supported by 
physical appraisal as of each tax date. 


. Whether it was error for the Tax Court to deny peti- 
tioner permission to make any inquiry from respond- 
ent’s officials as to the basis or reason for their deter- 
mination. 
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IN THE 


United States Court of Appeals 


For tue District or Cotumsia Circuit 


No. 18,107 


Perpst-Cota Borriixc Co. or Wasuinctox, D. C., Ixc., 
Petitioner, 
v. 


District oF Cotumstia, Respondent. 


On Petition for Review of a Decision of the District of 
Columbia Tax Court 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This is a proceeding to review a decision of the District 
of Columbia Tax Court, based upon its findings and con- 
clusions of law which affirmed assessments of personal 
property taxes for the fiseal years ended June 30, 1959, 
June 30, 1960, June 30, 1961 and June 30, 1962. The de- 
cision of the Tax Court in Docket No. 1794, as the case 
was identified in that Court, was entered on May 6, 1963. 
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Petitioner’s motions to vacate the decision and for recon- 
sideration were denied on May 31, 1963. A petition for re- 
view was filed on June 26, 1963. 


The jurisdiction of this Court is invoked pursuant to the 
provisions of Sections 3 and 4, Title IX of the Act of 
August 17, 1937, 50 Stat. 673, ch. 690, as added by Section 
8 of the Act of May 16, 1938, 52 Stat. 371, ch. 223: and as 
amended by Section 5 of the Act of July 26, 1939, 53 Stat. 
1108, ch. 367, as amended by Section 3 of the Act of July 
10, 1952, 66 Stat. 543, ch. 649 (Sections 47-2403 and 47- 
2404, D. C. Code, 1961). 


STATUTES AND RULES INVOLVED 
$ 47-1202. Personal property to be assessed at full value. 


All personal property in the District of Columbia sub- 
ject to taxation shall be listed and assessed at not less than 
the full and true value thereof in lawful money. (July 3, 
1926, 44 Stat. 833, ch. 759. § 4.) 


§ 47-1203. Assessor to prepare printed blank forms—Mode 
of assessment, returns—False affidavit, penalty. 


The assessor of the District of Columbia, or his suc- 
cessor in office, shall annually cause to be prepared a 
printed blank schedule of all tangible personal property 
and all general merchandise or stock in trade, owned or 
held in trust or otherwise, subject to taxation under the 
provisions of sections 47-1201 to 47-1214, 47-1301 to 47- 
1305, 47-1701 to 47-1709, and of the classes of corporations 
and companies to be assessed, to which shall be appended 
a form in blank, setting forth that the foregoing presents 
a full and true statement of all such personal property, 
taxable capital, or other basis of assessment, or either, as 
the case may be. When said schedule is ready for delivery, 
notice thereof shall be given by the assessor by advertise- 
ment for three successive secular days in one or more of 
the daily newspapers published in said District, and a copy 
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of said schedule shall be delivered to any citizen applying 
therefor at the office of the assessor. Every person, as- 
sociation, corporation, firm, or company in said District 
liable to taxation hereunder, and every association, com- 
pany, executor, administrator, guardian, or trustee holding 
personal property in trust liable to taxation hereunder, 
shall, within thirty days after the last publication of said 
advertisement, as aforesaid, fill out the proper blanks in 
said schedule with a full and true statement, as in this 
section hereinbefore required, which statement shall also 
contain, or be verified by, a written declaration that it is 
made under the penalties of perjury, such declaration to 
be signed by and over the address in the District of Co- 
lumbia of, said person, association, corporation, firm, com- 
pany, executor, administrator, guardian, or trustee making 
the statement required hereby, thereupon said board of 
personal-tax appraisers, or any one of the members thero- 
of, shall assess said property at its fair eash value, and 
enter the same in the columns upon said blanks provided 
for that purpose, and the amount thus ascertained shall 
be entered upon the books for taxation for each fiscal year; 
Provided, That if any person, firm, association, corpora- 
tion, company, administrator, executor, guardian, or trus- 
tee shall fail to make and deliver to the assessor or one 
of the said appraisers, within thirty days after the date 
of the last advertisement of the notice hereinbefore re- 
quired, the schedule of his or its said personal property 
owned, held in trust, or otherwise, as provided for in this 
section, then the said board of personal-tax appraisers 
hereinbefore provided for shall without delay, from the 
best information they ean procure, make an assessment 
against such person, firm, association, corporation, com- 
pany, administrator, executor, guardian, or trustee, to 
which they shall add twenty per eentum thereof: Provided 
further, That if the said board of personal-tax appraisers 
be not satisfied as to the correctness of the return of per- 
sonal property made by any person, firm, association, cor- 
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poration, company, administrator, executor, guardian, or 
trustee, said board may reject said return, and said board, 
or any one of the members thereof, may, from the best in- 
formation he or they can procure, or by making such exam- 
ination of the personal property as may be practicable, 
assess the same in such amount as may to him or them 
seem just; and notice of the rejection of the return shall 
be given to the party interested by leaving the same at 
the address given in said return, and in all such cases there 
shall be a right of appeal from the action taken by said 
appraisers to the board of personal-tax appeals, or to their 
successors in office, within fifteen days after delivery of 
said notice of rejection as aforesaid: And provided further, 
That if any person, firm, association, corporation, com- 
pany, administrator, executor, guardian, or trustee shall 
make a false statement touching the matters herein pro- 
vided for, he or they shall be deemed guilty of perjury, 
and upon conviction thereof shall be subject to the penal- 
ties for that offense now provided by section 22-2501. (July 
1, 1902, 32 Stat. 617, ch. 1352, § 6, par. 1; May 18, 1954, 68 
Stat. 116, ch. 218, title X, § 1003.) 


§ 47-2403. Appeal from assessment—Hearing and decision. 


Any person aggrieved by any assessment by the District 
against him of any personal-property, inheritance, estate, 
business-privilege, gross-receipts, gross-earnings, insur- 
ance-premiums, or motor-vehicle-fuel tax or taxes, or penal- 
ties thereon, may, within ninety days after notice of such 
assessment, appeal from such assessment to the board, 
provided such person shall first pay such tax, together 
with penalties and interest due thereon, to the collector of 
taxes of the District of Columbia. The mailing to the tax- 
payer of a statement of taxes due shall be considered notice 
of assessment with respect of such taxes. The board shall 
hear and determine all questions arising on said appeal and 
shall make seprate findings of fact and conclusions of law, 
and shall render its decision thereon in writing. The board 
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may affirm, cancel, reduce, or increase such assessment. 
(Aug. 17, 1937, ch. 690, title IX, § 3, as added May 16, 1938, 
52 Stat. 371, ch. 223, §8, and amended July 26, 1939, 53 
Stat. 1108, ch. 367, title IV, §5 (b); July 10, 1952, 66 Stat. 
343, ch. 649, §3 (a).) 


RULES OF PROCEDURE OF THE DISTRICT OF COLUMBIA 
TAX COURT 


Rule 30—Computations By Parties for Entry of Decision 


(a) Agreed computations.—Where the Court has pro- 
mulgated or entered its opinion determining the issues in 
a case, it may without entry of its decision for the purpose 
of permitting the parties to submit computations pursuant 
to the Court’s determination of the issues, showing the 
correct amount of the deficiency or overpayment to be 
entered as the decision. If the parties are in agreement 
as to the amount of the deficiency or overpayment to be 
entered as the decision pursuant to the report of the Court, 


they or cither of them shall file promptly with the Court 
an original and 2 copies of a computation showing the 
amount of the deficieney or overpayment and that there 
is no disagreement that the figures shown are in accord- 
ance with the report of the Court. The Court will then 
enter its decision. 


(b) Procedure in absence of agreement.—If, however, 
the parties are not in agreement as to the amount of the 
deficiency or overpayment to he entered as the decision, in 
accordance with the report of the Court, either of them 
may file with the Court a computation of the deficiency or 
overpayment believed by him to be in accordance with the 
report of the Court. The Clerk will serve a copy thereof 
upon the opposite party, will place the matter upon a mo- 
tion calendar for argument in due course, and will serve 
notice of the argument upon both parties. If the opposite 
party fails to file objection, accompanied by an alternative 
computation, at least 5 days prior to the date of such argu- 
ment, or any continuance thereof, the Court may enter 
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decision in accordance with the computation already sub- 
mitted. If in accordance with this Rule computations are 
submitted by the parties, which differ as to the amount to 
be entered as the decision of the Court, the parties will be 
afforded an opportunity to be heard in argument thereon 
on the date fixed, and the Court will determine the correct 
deficiency or overpayment and enter its decision. 


(ce) Limits on argument under this Rule-——Any argument 
under this Rule will be confined strictly to the considera- 
tion of the correct computation of the deficiency or over- 
payment resulting from the report already made, and no 
argument will be heard upon or consideration given to the 
issues or matters already disposed of by such report or 
of any new issues. This Rule is not to be regarded as 
affording an opportunity for rehearing or reconsideration. 


STATEMENT OF POINTS 


1. That the findings of fact of the Tax Court as well 


as all of the evidence presented in this case, fully sup- 
port the conclusion that the assessment of deficiencies 
in personal property tax should not have been sus- 
tained. 


. That the requirement of the Tax Court that all of the 
petitioner’s property must be separately and indi- 
vidually valued on each of the tax dates, is both un- 
reasonable and inconsistent with applicable provisions 
of law. 


3. That the taxpayer should have been permitted to in- 
quire into the methods, procedures and conclusions 
by which the respondent arrived at its determination 
of a tax deficiency in this case. 


STATEMENT OF CASE 


During the years in question, and for some time prior 
thereto, the petitioner had been engaged in the business 
of manufacturing and selling soft-drink beverages in the 
District of Columbia and in nearby Maryland (J. A. 14). 
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Among the personal property used by the petitioner in 
its business during the years in question, were approxi- 
mately 3500 vending machines (J.A. 14). Machines were 
either owned or rented by the petitioner (J. A. 14). The 
portion of petitioner’s vending machines located in the 
District of Columbia is set forth by the percentages con- 
tained in the Tax Court’s finding 2(b) (J. A. 14). The 
Tax Court found that since 1950 when the petitioner began 
to use vending machines, substantial changes and improve- 
ments have taken place in the appearance and function of 
the machines, and that such changes have made obsoles- 
cence a factor (J. A. 14). The history and use of the 
vending machines on the various tax dates are set forth 
in the Tax Court’s finding 3(a) (J. A. 15). The Tax Court 
found that at the end of the useful lives of vending ma- 
chines, they had an average residual value of 8% of their 
original cost (J. A. 16). Based on history and actual 
use of vending machines, ineluding consideration of the 
obsolescence factor, the Tax Court found the average use- 


ful life of such machines to be 6 years (Finding No. 4, 
J. A. 16). The petitioner submitted a schedule of all 
machines in use during the period in question (Petitioner’s 
Exhibit No. 36). The value of vending equipment, as con- 
tained in Petitioner’s Exhibit No. 36 was reflected on the 
basis of a useful life of 5 years, with a residual value for 
each machine in use equivalent to 8% of cost (J. A. 16). 


The petitioner’s vice president in charge of vending 
equipment and responsible for its maintenance was ruled 
to be qualified as an expert witness (J.A. 27). Agree- 
ments for the lease of vending machines, ranging in period 
of time from 48 to 60 months, were received in evidence 
(Petitioner’s Exhibits No. 1 through 4). The expert testi- 
mony was that at the expiration of the aforementioned 
lease periods the residual value of machines would be be- 
tween 5 and 10 percent of cost. (J..A. 28, 38). There was 
extensive testimony respecting the changes in function and 
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appearance of vending machines (J. A. 28-31). The witness 
further testified that the useful life of the vending machines 
involved was 5 years, and he gave his reasons for that 
opinion (J. A. 31-34). A representative of a national organ- 
ization, American Bottlers of Carbonated Beverages, testi- 
fied that a survey of useful lives of vending equipment 
conducted in 1957, revealed that the vast majority of the 
users of this equipment used a five year life (J. A. 35). 
He further testified to the dramatic technological changes 
in machines sinee 1946 and to the importance of appearance 
(J. A. 36). 


There was testimony from an officer of a leasing com- 
pany that leases machines to the petitioner (J. A. 37). 
The testimony showed that leases are entered into for a 
maximum period of five years because such period is 
deemed to be indicative of economic useful life (J. A. 37). 
The witness stressed the clement of service or maintenance 
in explaining his opinion of useful life (J. A. 37). 


With specific reference to Petitioner’s Exhibit No. 36, 
petitioner’s vice president, who had previously qualified 
as an expert, testified that he had personally determined 
the value of the machines (J. A. 41). He further stated 
that he is personally familiar with the machines, although 
he acknowledged not to have inspected them on the tax 
dates (J. A. 42). He again explained in detail the basis 
for his conclusion that a five year life and an eight pereent 
residual value for vending equipment, was correct (J. A. 
42-46). 


The petitioner called the respondent’s tax auditor as a 
witness (J. A. 46). He testified as to the accounting 
records of petitioner that he examined (J. A. 46). The 
Tax Court did not permit any inquiry into the basis, 
method or reasons for the respondent’s assessment of 
vending machines (J. A. 49-51). The auditor testified that 
he personally inspected ‘‘some”’ of the machines that hap- 
pened to be at the plant and none of those in the field 
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(J. A. 47). What inspection the respondent’s auditor 
made was not in relation to determining a value for the 
machines (J.A. 49). The Tax Court sustained respond- 
ent’s objection to any question directed to the method by 
which it arrived at the assessment (J.A. 51), 


The same tax auditor was called by the respondent as 
its witness (J. A. 61). Upon cross-examination, it was 
shown that no inspection of petitioner’s equipment was 
made until after the filing of the returns (J. A. 66). The 
witness saw about 150 machines at petitioner’s plant 
(J. A. 67). He stated that he did not examine them as 
he was not an appraiser (J. A. 67). He said some other 
person did examine them (J. A. 67), Although the re- 
spondent’s auditor assigned the values to the equipment, 
the Court ruled that his opinion was of “no value’? (J.A. 
69). 


At the beginning of the case, the Tax Court was of the 
view that the value of each individual machine would have 
to be found to determine the correct tax (J..A. 24). At 
the conclusion, the Court recognized the necessity of arriv- 
ing at an average life and that it was impractical to con- 
sider cach machine separately (J. A. 72). 


PRELIMINARY STATEMENT 


At the outset, it should be stated that while the Tax 
Court’s decision affirmed assessments as of June 30, 1959, 
1960, 1961 and 1962, no review is here sought with respect 
to the first of such years. Although the petitioner believes 
such assessment to have been excessive, it does not chal- 
lenge the ruling of the Court below which is based on 
jurisdictional grounds (J. A. 13, 18). 


It should also be noted that the present controversy is 
confined to the correctness of the personal property tax 
on vending machines. Other items of property which were 
increased in value by the respondent were not contested 
by the petitioner. 


10 
SUMMARY OF ARGUMENT 


Based upon extensive testimony, numerous exhibits and 
the arguments of counsel, the Tax Court reached the con- 
clusion that petitioner’s vending machines during the years 
in question had an average useful life of six years and a 
residual value equivalent to 8% of cost. This conclusion is 
at substantial variance with that of the respondent that 
the average useful life of the machines is eight years and 
that they do not decrease below a value of 25% of cost. 
Petitioner contends that this finding alone precludes affirm- 
ance of the assessment. Having found the facts as it did, 
the Tax Court should have permitted the petitioner to re- 
compute the tax liability in accordance with those findings. 


To require the taxpayer to establish the value of its 
property by reference to physical appraisal of each unit, 
would carry the imposition of the burden of proof to un- 
reasonable extremes. Average calculations, when sup- 
ported by competent evidence from persons who are in 
almost daily contact with the property involved and further 
corroborated by testimony establishing prevailing general 
business practices, ought to be sufficient proof to establish 
a challenge to the assessment. This is especially true when, 
as here, there was not the slightest amount of evidence that 
would support the respondent’s contention. It has been 
well-established that in such eases, the presumption of cor- 
rectness which is normally accorded to a tax assessment, 
vanishes and should be disregarded by the reviewing court. 


There was much indication in the record that the de- 
termination of a deficiency was arbitrarily arrived at. The 
respondent called no witness to substantiate its valuation. 
The petitioner contends it should have been permitted to 
inquire into the methods employed by the respondent. This 
would not have been a probing into the mental process of 
assessing officials, but rather an attempt to determine the 
existence, or lack thereof, of any theory or rational ap- 
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proach utilized by the assessing authority. The petitioner 
submits that the Tax Court should not have so limited peti- 
tioner’s inquiry as to prevent evidence being given on this 
aspect of the case. 


ARGUMENT 
I 


The Tax Court's Own Findings of Fact Required a Declaration 
That the Assessment Was Invalid 


Reference to the Tax Court’s findings of fact 3(d) and 
4 (J.A. 16) will disclose that, based upon the evidence, 
the trial court found that petitioner’s vending machines 
had a useful life of six years and that in all events the 
machines retained a value of 8% of cost, so long as they 
were used. As the Tax Court points out in its opinion 
(J. A. 18), the respondent had determined the useful life 
to be eight years and the residual value to be 25%. 


Section 47-1202, D. C. Code (1961 Ed.) requires all per- 


sonal property to be assessed at ‘full and true value’’, 
Section 47-1203, D. C. Code (1961 Ed.) calls upon the As- 
sessor of the District of Columbia (now the Finance 
Officer) to administer these requirements, including the 
furnishing and printing of blanks, the right to reject re- 
turns and to reassess property and further contains pro- 
visions for appeal to the District of Columbia Tax Court. 
Section 47-2403, D. C. Code (1961 Ed.) relates to the appel- 
late jurisdiction of the Tax Court, specifically ealling upon 
it to ‘‘hear and determine all questions arising on said 
appeal’? and to ‘‘make separate findings of fact and con- 
clusions of law’? and to ‘‘render its decision thercon’’. 


It is apparent that the findings of fact of the Tax Court, 
referred to above, and the determination of the respondent 
are irreconcilable. It certainly cannot be said that the Tax 
Court’s decision was ‘‘rendered’’ in accordance with its 
findings. The Tax Court was, of course, fully aware of 
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this. It was of the opinion that the assessments had to be 
sustained on the ground that the taxpayer had failed to 
meet the burden of proof. 


A review of the evidence in this case will show, as the 
Tax Court acknowledges, that many exhibits were intro- 
duced and that extensive and detailed testimony was given. 
The petitioner’s principal witness was its vice president 
who is personally charged with the responsibility of super- 
vising acquisitions, determining location and maintaining 
the vending equipment. He has been in almost daily con- 
tact with machines which in the years in question approxi- 
mately 3500, but now are in excess of 5000. THis testimony 
showed a most intimate acquaintance with all aspects of 
the petitioner’s vending business, notably in respect to 
technological development, economic consequences of loca- 
tion, obsolescence and disposition of old or discarded ma- 
chines. Not only he, but other witnesses as well, reported 
at length on the dramatic changes which have occurred in 
this field in recent years. Based upon this knowledge, 
acquired as a result of many years of experience, this wit- 
ness had arrived at the conclusion that the average useful 
life of vending machines was five years. Moreover, based 
upon his experience, he found that the residual value of 
machines retained beyond the normal period of useful life, 
was equivalent to 8% of original cost. 


These conclusions were substantially supported by wit- 
nesses who were not in the petitioner’s employ—one an 
officer of a trade organization and the other a representa- 
tive of a leasing company. Both testified as to the factors 
which in their judgment established the correctness of a 
five year life for these machines. 


It became apparent during the course of the hearing 
that to permit a correct factual determination, the value of 
each machine on the various tax dates had to be computed. 
Accordingly, petitioner’s exhibit No. 36, was introduced, 
which consists of 90 pages and reflects each and every ma- 
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chine of the approximately 3500 machines used by the 
petitioner during the years in question. The exhibit re- 
flected the results of the opinion of the petitioner’s prin- 
cipal witness, i. e, an average useful life of five years and 
a residual value of 8%. Admittedly, each of the machines 
was not physically inspected on July 1 of the four years 
involved. However, the exhibit is the end-product of the 
fully-corroborated opinion of an expert witness who has 
translated his experience into workable calculations. We 
submit that under the circumstances of this case, no other 
method was required nor does a feasible alternative exist." 


The Tax court refers to the opinion of this Court in 
District of Columbia v. Morris, 81 U.S. App. D.C. 356, 
159 Fed. 2nd 13, in which this Court rejected a method 
of valuation based on depreciation computations in in- 
come tax returns. The Tax Court was apparently of the 
opinion that the decision in the Morris case, precludes ac- 
ceptance of the method of valuation proposed by this peti- 


tioner. We submit that the Worris case stands for no such 
principle. What this Court held in Morris was that cal- 
culations, based solely on bookkeeping or income tax con- 
siderations do not establish full and true value. It has 
already been clearly shown that the instant case is not one 
in which theoretical or arbitrary criteria were used to 
reach the valuation contended for by the petitioner. On 
the contrary, the evidence showed that valuation here is 
the direct result of physical inspection and expert opinion. 
We understand the Morris case to recognize the element 
of depreciation as being one of great significance, for the 
Court said: 

* A graphic representation of the difference between petitioner’s valuation 
and that of respondent reflects the following: 


Exhibit No. 36 Assessments 

July 1, 1959 $251,925.00 $279,914.00 

July 1, 1960 332,569.00 405,117.00 

July 1, 1961 387,824.00 507,663.00 
(J. A, 12). 
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“Fair cash value and cost depreciated on a straight- 
line basis are different concepts. One might be evi- 
dence of the other, and they might coincide ... .”’ 


The crucial question, in our view, is not whether straight- 
line or any other method of depreciation is valid, but 
whether the resulting valuation of property reaches the 
goal of ‘‘full and true value’’ aequired by the statute. 
Any purely theoretical method should be rejected. How- 
ever any approach, no matter what the mechanics are, 
should be accepted if it is based on actual observation and 
experience and is likely to reach the correct result. As 
the Court said in Waltham Watch & Clock Co. v. Waltham 
(1930) 272 Mass. 396, 172 N. E. 579: 


“The straight-line method is not always accurate: 
at best it is only an estimate, and it is not to be ap- 
plied in all cases. But when, as here, there is reliable 
and trustworthy evidence that it is the only practicable 
method to be adopted, there was no error of law in 
using it as bearing on the question of depreciation as 
a step in deciding the fair cash value of the ma- 
chinery’’. 


The Tax Court also refers to District of Columbia v. 
Capital Laundry & Dry Cleaners (Mun. App. D. C.) 106 
Atl. 2nd. 695, in which that Court refused to allow recovery 
of taxes when the assessment was challenged by reference 
to straight-line depreciation computations obtained from 
tax returns. As in District of Columbia v. Morris, supra, 
this ruling is distinguishable from the present facts. Not 
only was there no evidence offered which was based on 
actual observation, but there was evidence that due to war- 
time conditions, some of the property may have appreci- 
ated in value. Also, in Capital Laundry, the Court found 
that different kinds of machinery that admittedly had 
rarying useful lives, had been “lumped together’? for 
accounting purposes, thus making the results unreliable. 
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There is thus nothing inherently unbelievable or unre- 
liable in a method that employs depreciation to arrive at 
value, provided that the procedure is not arbitrary and is 
founded on observation and experience. In this ease, de- 
preciation was a function not only of physical deteriora- 
tion but of obsolescence as well. The mere fact that a 
machine still works is no indication of its actual value. 
As is stated in James C. Bonbright, The Valuation of 
Property (1937) at p. 183: 


“The assumption that ‘just as good as new’ means 
‘just as valuable as ever’ is an error as serious as it 
is popular’’; and ‘‘. . . the phenomenon of deteriora- 
tion, which is depreciation in sense number one, may 
be responsible for a decline in value, which is depreci- 
ation in sense number two’’, 


The Tax Court quite obviously recognized the soundness 
of these principles for it found the evidence sufficiently 
convincing to be able to make the findings of useful life 


and residual value, referred to above. There can be no 
question that in the light of those findings, respondent’s 
assessment could not possibly be correct. An assessment 
based on an average of cight years useful life cannot pro- 
duce the same result as one founded on a six year period, 
nor can an 8% residual value lead to the same end product 
as a minimum of 25% of cost. That the Tax Court found 
the average useful life to be six years rather than five, as 
was urged by the petitioner, was well within its preroga- 
tive as the trier of facts and no contention of error is made 
in that regard. However, having found the facts as it did, 
we submit that the Tax Court was required to enter its 
decision in accordance with them. The vehicle for such 
recalculation of tax liability exists by virtue of Rule 30 of 
the Rules of Procedure of the District of Columbia Tax 
Court which provides for computations to be made in ac- 
cordance with the Court’s opinion. This is the procedure 
that the Court below should have followed and it was error 
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to deny the petitioner the right to have its taxes deter- 
mined correctly. As this Court stated in District of Co- 
lumbia v. Morris, supra: 


“But when that assessment is challenged and is 
brought before the Board of Tax Appeals, the issue is 
the correct fair cash value not merely the basis upon 
which the Assessor proposed his assessment. Tf the 
valuation proposed by the Assessor is correct in dollar 
amount, as the fair cash value, not less than the full 
and true value in lawful money, the assessment should 
be upheld even, if the data or method used by him is 
incomplete, or even erroneous. On the other hand, 
if his proposed assessment is incorrect in dollar 
amount, the final assessment must be based upon the 
correct value, even though his data and method of 
computation were correct. Of course, the burden of 
proof is upon the taxpayer.’’ 


In this case, the Tax Court found the Finance Officer’s 
method to be invalid. The circumstances are such that 
the wrong method could not possibly lead to the right re- 
sults. All that remained for the Tax Court to do was to 
decide the case in a manner that was consistent with its 
own factual findings. Only in that fashion could ‘‘the 
final assessment be based upon the correct value’’. 


II 


In the Absence of Any Evidence by the Respondent, the Bur- 
den or Proof Imposed on the Taxpayer Does Not Extend 
to Physical Appraisal of All Machines on Each Tax Date 


In spite of the findings of the Tax Court discussed in the 
preceding section, that Court held that the method of valu- 
ation employed by the petitioner was invalid and that it 
had not proved its case. This conclusion was apparently 
founded on the sole fact that each and every vending ma- 
chine was not physically appraised on July 1, 1959, 1960 
and 1961. Of course, no such requirement is imposed when 
the return is filed. On the contrary, the respondent seems 
to be interested in book value only. The printed instrue- 
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tions on the official blanks, required to be furnished by the 
assessing authority, read in part: 


“Office furniture . . . machinery and equipment 
- -. and all other depreciable tangible property .. . 
must be reported under the proper classification. The 
values as reported must be consistent with books of 
the taxpayer, except for property that is fully de- 
preciated’’, 

We readily coneede that when a deficiency assessment is 
challenged, more than mere book value must be established. 
However, can this increased burden be extended to require 
the taxpayer to conduct a physical appraisal of all its prop- 
erty on each tax date? We think that neither the statute 
nor the decision of this Court has imposed such a burden. 
Should this be the law, it would follow that a taxpayer 
owning many units of equipment would have to arrange 
each year to have them appraised on a single day—not in 
order to file his returns—but simply to be prepared to 
refute some future re-assessment proposed by the Finance 
Officer. We are certain that this Court will realize the 
virtual impossibility of discharging such a burden. During 
the years involved, the petitioner had its machines located 
in many thousands of different places in the Washington 
metropolitan area. To engage in such a program of mass 
appraisal on July 1 of each year is manifestly impossible 
and unreasonable. While the Tax Court’s statement at 
the beginning of the hearings seems to have suggested such 
a procedure (J. A. 24-25), the Court was plainly of a differ- 
ent view as the case progressed. In the words of the Tax 
Court judge: 


‘‘Let’s suppose that your life of the machine was 7 
years, S years, or 5 vears. What is the average life? 
Let’s say that the average life is three years. You can 
use that to determine the value. There is no other 
way I see to do it.’’ (J. A. 71) (Emphasis supplied) ; 
and further: 


‘‘Now, you know as well as I do that the exact con- 
dition of those machines .. . are not in the same con- 
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dition, absolutely. One may be very efficient and the 
other may not be worth anything. It is purely an 
average. He has averaged them. I have to average 
them because there is no other way to prove it. It is 
impractical to take each machine individually.’ 
(J. A. 72) 


As we have pointed out, the Court proceeded to do ex- 
actly what it said it had to do. It computed the average 
useful life of the machines, The Tax Court did not do this 
arbitrarily. It considered all of the evidence adduced 
by the petitioner, including the evidence respecting the 
element of obsolescence. Wherein then is the failure of 
proof of which the Tax Court speaks? The Court says 
‘‘there was no evidence as to the actual value of any of the 
machines on the tax days’’ (J.A. 19). We submit that 
such actual value can be proved by the computation of 
average useful lives. In fact, in the instant case there 
is no other way to prove it. If it could be true as a matter 
of law that each machine must be individually valued on 
the tax date—something the Tax Court regards as ‘‘im- 
practical’’—the result would be for this and other tax- 
payers to be at the complete mercy of the Assessor. No 
matter how preposterous an assessment, it could not be 
challenged in the absence of an appraisal. 


This leads directly to a consideration of the question of 
the presumptive correctness of tax assessments. No cita- 
tion of authority is required for the well-recognized princi- 
ple that an assessment is presumed to be correct. How- 
ever, this presumption is not static and inflexible. It 
vanishes when the petitioner introduces substantial evi- 
dence contradicting the government’s determination. Cull- 
ers v. Commissioner of Internal Revenue (Sth Cir. 1956) 
237 F.2d 729; Trapp v. U. S., (10th Cir. 1949) 177 F.2d 1. 
Once a taxpayer has shown that the taxing authority has 
acted arbitrarily in determining a tax deficiency, it ‘‘may 
reasonably be deemed sufficient to require the Board (of 
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Tax Appeals) to set it aside’’. Helvering v. Taylor, 293 
U. S. 507, 55 S. Ct. 287, 79 L. Ed. 623. 


An examination of the record in the instant case will 
reveal an absolute lack of any evidence that would support 
the respondent’s determination. All efforts on the part 
of the petitioner to find out just what the respondent relied 
on for his conclusions, were vigorously resisted. The tax 
auditor who testified admitted that he had not appraised 
the equipment, nor did he make any pretensions to be 
qualified to do so. There were vague references to the 
fact that someone else, other than the auditor, had valued 
the equipment on behalf of the respondent. But it was 
never explained what this unidentified person had done, 
how many and what machines he had examined or at what 
time such inspection had oceurred. Under these cireum- 
stances, it is a fair inference to say that failure to produce 
such a person as a witness must have been due to the fact 
that his appraisal was either insufficient, unreliable and 


inadequate or that his opinion was not based on proper 
qualifications. At least, whatever his qualifications were, 
the respondent was unwilling to submit them to a ruling 
by the Court. 


In the light of such complete failure on the part of the 
taxing authority to support its determination, there re- 
mains no presumption of correctness to the assessment. 
As the U.S. Board of Tax Appeals said in Anita M. Bald- 
win 10 B.T.A. 1198, 1201: 


“*’.. we are thus confronted with a record in which 
not merely the preponderance but all of the evidence 
of value supports petitioner’s contention. 

It would seem to be a reasonable proposition that 
if the evidence adduced by one party in support of a 
proposed valuation is clear, convincing and uncontra- 
dieted, and no reason for disbelieving or discounting 
such evidence is present, and if the adverse party 
neither weakens the testimony by cross-examination 
nor produces any evidence on his own behalf, the party 
producing the evidence should prevail.’’ 
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See also: A & A Tool € Supply Co. v. Commissioner 
(10th Cir. 1950) 182 F. 2d 300; Kentucky Trust Co. v 
Glenn (6th Cir. 1954) 217 F. 2d 462, 465; Maine Steel, Inc. 
v. U. S., (D. C. Me. 1959) 174 F. Supp. 702. In McGrew’s 
Estate v. Commissioner (6th Cir. 1948) 135 F. 2d 158, 162, 
the Court of Appeals stated the same rule: 


“Where there is substantial evidence controverting 
a prima facie presumption, the fact issue must be re- 
solved upon the whole body of proof.’’ 


Not only does an assessment lose the presumption of 
correctness when it is totally unsupported by evidence and 
when the contrary proof is strong, it then loses all char- 
acteristics of fairness and simply becomes an arbitrary 
and capricious exercise of governmental power. As the 
Court of Appeals of Maryland said in the early case of 
Consolidated Gas Co. v. Baltimore (1905) 101 Md. 541, 61 
Atl. 532: 


“Whilst it is true this Court cannot be required to 
sit as a board of review to revise the amount of the 

valuation placed by assessors or other tax officials 
upon property for purposes of taxation (citing cases) 
yet, when the record shows that a valuation had Boon 
imposed upon property in a capricious or whimsical 
or unwarrantable way, instead of by the exercise of 
judgment, then such valuation would not be an assess- 
ment at all.’’ 


The power to tax, when arbitrarily exercised, can become 
the power to confiscate and thus do violence to fundamental 
constitutional guarantees. 4. Magnano v. Hamilton, 292 
U.S. 40, 54. 8. Ct. 599, 78 L. Ed. 1109. 


We submit that the petitioner’s evidence in this case was 
overwhelming as well as non-contradicted. The valuation 
established by its proof was not one of mathematical 
exactitude. We doubt that this goal can be achieved in 
any branch of taxation. The Tax Court was properly con- 
cerned about the hardship that its ruling would produce. 
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It thought that the present state of the law required the 
decision that it made. We submit that enough has been 
said to demonstrate that the Tax Court was mistaken in 
that belief. 


TI 


The Petitioner Should Have Been Permitted to Inquire From 
Respondent's Officials Concerning the Basis 
of the Assessment 


The record reveals that on several occasions during the 
hearing before the Tax Court, petitioner’s counsel sought 
to question the tax auditor with respect to the basis of 
the assessment. All such efforts were objected to and the 
objections were consistently sustained by the Court below 
(J. A. 51, 52). Respondent’s counsel stated (J. A. 50): 


‘*. .. that goes into the mental gymnasties of how 
we arrive at these things or what method we will use. 
We are not at this point compelled to state how we 
arrived at this figure. The burden of proof is upon 
them to show that the figure we arrived at is in- 
correct.’’ 


The Tax Court expressed a similar view (J. A. 52): 


“They can get it out of thin air if they want’. 


The rule that administrative officials may not be ques- 
tioned concerning the mental operations by which they 
reach their conclusions, is well-recognized. U. S. v. 
Morgan, 313 U.S. 409, 61 S. Ct. 999, 85 L. Ed. 1429. How- 
ever, this rule is founded on the principle that where a 
record has been made before an administrative agency 
after a full hearing, that record is the best and only evi- 
dence of the administrative determination. This is plainly 
what the Supreme Court termed ‘‘quasi-judicial’’ in the 
actions of a tax commission in Louisville and Nashville 
R. R. Co. v. Green, 244 U.S. 522, 37 S. Ct. 683, 61 L. Ed. 
1291. Similarly, it was held in Chicago B & Q Railway 
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Co. v. Babcock, 204 U.S. 585, 27 S. Ct. 326, 51 L. Ed. 636, 
that an assessment board’s official records rather than the 
testimony of its members are the best evidence of the rea- 
sons for the decisions. 


It must be apparent that we are here faced with a radi- 
eally different situation. No hearing was held prior to 
the appeal to the Tax Court and none was required by 
law. There was no administrative record whatever except 
for the ex parte determinations of tax officials. Accord- 
ingly, the Tax Court was sitting in the same capacity as 
a reviewing board which in many jurisdictions functions 
within the assessing authority as an initial appellate level. 
It would be clearly improper to question a member of such 
a reviewing agency as to the reasons for his ruling after 
a hearing and decision on the record. 


The same, we submit is not true for a tax auditor or 
appraiser. On the contrary, it may be of great importance 
to know the factual basis or lack thereof which was avail- 
able to the tax official in reaching his conclusions. It may 
be improper to question him in reference to the reasons 
for his decisions. These may be the sole products of his 
mind. But it is highly material and relevant to ascertain 
the facts upon which he relied. We believe that the correct 
rule is expressed by the Supreme Court of Michigan in 
this statement in C. A. Roberts Co. v. Detroit (1956) 346 
Mich. 384, 78 N. W. 2nd 106: 


“While cross examination may not be directed to 
the operation of the assessors’ minds in making the 
assessments, to the weight they gave various items of 
information, nor to their reasons for assessing differ- 
ent properties in varying amounts, they may be ques- 
tioned concerning the information and material at 
their disposal, used by them in making the assess- 
ments.’’ 


The petitioner submits that it should have been per- 
mitted to show what the tax officials did or did not do to 
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arrive at their findings. It is not unreasonable to assume 
that these facts would have had great bearing on the ulti- 
mate question in this case, i. ec. the correctness of the 
assessment. 


CONCLUSION 


For the reasons herein set forth, the decision of the 
District of Columbia Tax Court should be reversed. 


Respectfully submitted, 


JosepH A. KavurMann 
Werner STRUPP 
Attorneys for Petitioner 
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Docket No. 1794 
Docket Entries 


Date Proceepines 
1962 


May 28—Petition filed, Corporation Counsel and Finance 
Office served. 


June 25—Hearing set for September 4, 1962. 


August 24—Petitioner’s Motion for Continuance, granted 
to October 29, 1962, 


October 29—First Hearing, Robert E. McCally, Esquire 
for District. 


October 31—Second Hearing, Robert E. McCally, Esquire 
for District. 


November 16—Motion for Continuance of hearing, granted 
to January 2, 1963, 
1963 


January 2—Third Hearing, Robert E. McCally, Esquire 
for District. 


February 25—Motion for Extension of Time to file Peti- 
tioner’s brief, granted to March 11, 1963. 


March 1—Stipulation filed. 


March 11—Motion for further extension of time to file 
Petitioner’s brief granted to March 22, 1963. 


March 22—Brief on behalf of Petitioner filed. 


April 19—Respondent’s motion for extension of time to 
file brief, granted to May 3, 1963. 


May 2—Brief on behalf of Respondent filed. 
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May 6—Findings of Fact and Decision filed; Certificate 
of Service. 


May 21—Petitioner’s motion to vacate decision; motion for 
reconsideration, certificate of service. 


May 29—Respondent’s opposition to motions to vacate and 
for reconsideration; certificate of service. 


May 31—Petitioner’s motions to vacate and for reconsid- 
eration denied. 


June 26—Petition for Review filed. 


July 16—Motion for Extension of Time for Filing and 
Docketing record on appeal, granted. 


July 17—Joint Designation of Record on Appeal. 


DISTRICT OF COLUMBIA TAX COURT 


Pepst-Cota Borruinc Company or Wasuinoron, D. C., Inc. 
a corporation, 901 Seventeenth Street, N.W. 
Washington, D. C., Petitioner, 


Vv. 


Districr or Cotumsia, Respondent. 


Petition 


The above-named petitioner appeals from an assess- 
ment of personal property taxes against it and avers as 
follows: 


1. The petitioner is a body corporate, organized and 
existing under and by virtue of the laws of the State of 
Delaware, and has its main office and place of business at 
901 Seventeenth Street, N.W., Washington, D. C. 


2. The taxes in controversy are those on personal prop- 
erty owned and leased by petitioner for the fiscal years 
1959, 1960, 1961 and 1962. 


3 


3. The amounts in controversy, at the tax rate of $2.00 
per One Hundred Dollars of valuation, applied to the 
increased assessed value of personal property of the peti- 
tioner, are as follows: 


1959 $3,500.00 
1960 4,208.76 
1961 5,877.10 
1962 6,897.44 


4. The assessments, to the extent that they were in- 
creased, are hereby alleged to be excessive, contrary to 
law and void. Personal property, owned and leased by 
petitioner, and depreciated by less than seventy-five per- 
cent (75%) of the original cost thereof, for the respective 
fiscal years, should have been limited to the reported value 
of the said property as per personal property returns, filed 
by the petitioner with the Assessor for the District of Co- 
lumbia; similar property, depreciable by more than seven- 
ty-five percent (75%) of its original cost, should have 
been limited to its depreciated value. 


5. A copy of the deficiency assessments is attached here- 
to as Exhibit ‘*.A’’; paid tax bills for the first and second 
half of 1959, 1960, 1961 and 1962 personal property taxes, 
have been photostated and are attached as Exhibit “B’’. 


6. The assessment of tax and increased tax complained 
of is based on the following errors: 

(a) The Board of Assessors used an eight year life on 
the vending equipment owned and leased by petitioner, in 
lieu of the reasonable fair and true depreciation rate, 
based on a five year life. 


(b) The Board of Assessors have assessed personal 
property taxes, based on a twenty-five percent (25%) resid- 
ual value in said equipment, no matter what its value. 
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Facrs 


7. The facts upon which petitioner relies are based as 
follows: 


(a) The vending equipment owned and leased by peti- 
tioner has an economic life, as such vending equipment, 
and for the use purchased, of only five years. 


(b) The aforesaid vending equipment has a maximum 
value of ten percent (10%) of its original cost, when the 
same is retained by the Company, and has been depre- 
ciated by the petitioner to the extent of ninety percent 
(90%) or more. 


Wuererore, petitioner prays that this Court may hear 
the proceedings and grant the following relief: 


1. That the Court reduce the value of the vending equip- 
ment, which is the subject of this appeal, to the extent that 
the same exceeds that as reported by the petitioner. 


2. That the Court reduce the value of over-five-year-old 
equipment of the petitioner, and retained by it, to the 
extent that the assessment is based on a value in excess 
of ten percent (10%) of the original cost. 


3. That, to the extent that the increased assessment is 
adjudged to be excessive by this Honorable Court, said 
Honorable Court direct a refund to petitioner in such 
amount, with interest as the Court determines due. 


4. For such other and further relief as the Court may 
deem proper. 


Persi-Cota Borrutne Co. or 

Wasuineron, D. C., Inc. 

By Cuesrer W. Martin, Jr. 
Chester W. Martin, Jr., 
President 


Attest: 


Davin W. Bunny 

Assistant Secretary 
(Impress Corporate Seal) 
Srvrop & Tase 

By WerxNer Strupp 
Werner Strupp 

Attorney for Petitioner 
1735 DeSales Street, N.W. 
Washington 6, D. C. 
MEtropolitan 8-4954 


Donouve, Kaurmann & 
SHaw 

By s/ JosepH A. KaurmMann 
Joseph A. Kaufmann 
Attorneys for Petitioner 
503 D Street, N.W. 
Washington 1, D. C. 
EXecutive 3-4440 


Districr or CoLuMBIA, ss: 


Chester W. Martin, Jr., being duly sworn, says that he 
is the President of Pepsi-Cola Bottling Co. of Washing- 
ton, D. C., Inc., the Petitioner above-named; that he has 
read the foregoing Petition and is familiar with the state- 
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ments contained therein, and that he verily believes that 
said statements are true. 
Cuester W. Martin, Jr. 
Chester W. Martin, Jr. 


Subscribed and sworn to before me this 25th day of 
May, 1962. 
JANETTE ROSENBERG 
Notary Public, D. C. 


My Commission expires November 14, 1966. 


Exhibit A 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF GENERAL ADMINISTRATION 


PERSONAL PROPERTY ASSESSMENT SECTION 
ROOM 2148, MUNICIPAL CENTER 
300 INDIANA AVE., N.W. 
WASHINGTON I, p. c. 
FINANCE OFFICE 
PROPERTY TAX DIVISION 


Pepsi Cola Bottling Co. of Washington, D. OC. Ine. 


The following action has been taken in connection with 
Personal Property owned by you: 


Fiscal year 1959 


X Rejection of returns 
Fiseal Year 1959 


Property Used in Trade or Business 
Increase* Assessment 
Merchandise or Stock 
in Trade $ 13,081 $ $ 13,081 
Furniture and Fixtures 332,577 175,000 507,577 
Supplies 41,874 41,874 


Totals 387,532 175,000 $562,532 
* Decrease shown by red figures. 
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FINANCE OFFICE 
PROPERTY TAX DIVISION 


Assessment for Fiscal Year 1960 


Property Used in Trade or Business 
Increase* Assessment 
Merchandise or Stock 
in Trade $ 14,762 ¢$ $ 14,762 
Furniture and Fixtures 309,760 185,024 494,784 
Supplies 54,502 25,414 79,916 


Totals 379,024 210,438 $589,462 


* Decrease shown by red figures, 


FINANCE OFFICE 
PROPERTY TAX DIVISION 


Assessment for Fiscal Year 1961 


Property Used in Trade or Business 
Increase* Assessment 
Merchandise or Stock 
In Trade $ 14,726 ¢$ $ 14,726 
Furniture and Fixtures 422,452 54,77. 677,224 
Supplies 41,846 


Totals 479,024 


* Decraese shown by red figures. 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF GENERAL ADMINISTRATION 
PERSONAL PROPERTY ASSESSMENT SECTION 
ROOM 2148, MUNICIPAL CENTER 
300 INDIANA AVE., N.w. 
WASHINGTON 1, D. c. 


FINANCE OFFICE 
PROPERTY TAX DIVISION 


Pepsi-Cola Bottling Co. of Wash. D. C. Inc. 


The following action has been taken in connection with 
Personal Property owned by you: 


Fiscal years 1960, 1961 and 1962 


X Rejection of returns 
Fiscal Year 1962 


Property Used in Trade or Business 
Increase* Assessment 
Merchandise or Stock 
in Trade $ 15,440 $ $ 15,440 
Furniture and Fixtures 468,095 29,412 762,107 
Supplies 53,892 50,860 104,752 


Totals 537,427 344,872 $882,299 
* Decrease shown by red figures. 
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DISTRICT OF COLUMBIA TAX COURT 
Docket No. 1794 


Persi-Cora Borriine Co. or Wasutncton, D. C., Ixc., 


Petitioner, 
v. 


District or Cotumsia, Respondent. 


Stipulation 


Subject to the right of either party to object on the 
grounds of materiality or relevancy, it is hereby stipulated 
by and between Werner Strupp, counsel for petitioner, and 
counsel for the District of Columbia as follows: 


1. That the attached Exhibit showing comparative fig- 
ures between the assessment made by the respondent, the 
return of the petitioner, and Exhibit 36 of petitioner may 
be admitted into evidence. 


/s/ WERNER SrRuUPP 
Werner Strupp 
Attorney for Petitioner 


/s/ CueEsTeR H. Gray 
Chester H. Gray 
Corporation Counsel, D. C. 


/s/ Henry EF. Wrxon 
Henry E. Wixon 
Assistant Corporation 
Counsel, D. C. 


/s/ Rozsert E. McCarry 

Robert E. MecCally 
Assistant Corporation 
Counsel, D. C. 


Attorney for respondent 
District Building, 
Washington 4, D. C. 
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Pepsi Cola. 


Comparative Figures between assessment, return and ex- 


hibit #36. 


Vending Eqpt. 
Assessed 261,127 
Less Pre Mix Eqpt. —10,735 


Balance Vending 
Assessed 250,392 
Filed by Taxpayer 136,878 


Increase of 

Vending Eqpt. 113,514 
Vending Assessed 250,392 
Value as per 

Exhibit #36 225,583 


Difference 24,809 
Vending Filed by T/P 146,880 
Less Pre Mix @ 20% —10,002 


Bal. Vending 
filed by T/P 136,878 
Value as per 
Exhibit +36 
Filed by Taxpayer 
Vending -136,878 


Difference (shortage) 88,705 


7-1-60  7-1-61 
299,512 471,787 574,048 
—19,598 —66,670 —66,380 


279,914 405,117 507,663 
113,384 258,951 


248,712 
507,663 


119,839 

315,356 

—19,965 —61,615 —56,405 
113,384 184,340 258,951 


251,925 332,569 387,824 


-113,384 -184,340 -258,951 


138,541 148,229 128,873 
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Filed May 6, 1963 
Decision 


This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearings on said petition, it is, 
by the Court this 6th day of May, 1963, 


Apsupcep and Dererminep, That insofar as this pro- 
ceeding relates to the assessment against the petitioner 
of a deficiency for the fiscal year ending June 30, 1959, the 
Court is without jurisdiction; and that the proceeding to 
the extent that it relates to that deficiency be and the same 
is hereby dismissed for lack of jurisdiction, and it is 


Furtuer ADJupGED AND DeteRMINED, That the deficien- 
cies assessed against the petitioner for the fiscal years 
ended June 30, 1960, 1961 and 1962, and here involved, be 
and the same are hereby affirmed. 


Jo V. Morcan 
Jo V. Morgan 
Judge 


Filed May 6, 1963 


Findings of Fact and Opinion 


The petitioning corporation is herein appealing from 
the assessment of deficiencies in personal property tax for 
the fiscal years ended June 30, 1959, 1960, 1961 and 1962. 
The petitioner complains that the valuation or appraisal of 
vending machines made by the assessing authority of the 
District of Columbia for the purpose of taxation was 
excessive. 


14 
Findings of Fact 


1. (a) The petitioner is a Delaware corporation with its 
principal office at 901 Seventeenth Street, Northeast, Wash- 
ington, D. C. 


(b) During the taxable years, and for some time prior 
thereto the petitioner was, and still is engaged in the busi- 
ness of manufacturing and selling soft-drink beverages in 
the District of Columbia and in the nearby areas of Mary- 
land. 


2. (a) In the carrying on of its business in the above 
areas during the taxable years the petitioner owned or 
rented various articles of personal property, including 
approximately 3500 vending machines used in the sale of 
its soft-drink products. 


(b) The portion of the total number of the aforesaid 
vending machines that were used in the District of Colum- 
bia was represented by the percentages of the total number 


of all classes and ages as follows: 
Fiscal Year Ended June 30 


1959 1960 1961 1962 
52% 52% 53.4% 51.4% 


(c) The vending machines were purchased or rented by 
the petitioner at various times beginning in January, 
1950. Since that time there has been substantial changes 
or improvements in the type, appearance and function of 
soft-drink vending machines, resulting in obsolescence, 
especially in the machines acquired in the early part of 
the period. 
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3. (a) The history of the use by the petitioner of the 
vending machines involved herein may be graphically 
stated as follows: 


Number in Use on Tax Day—July 1 


Year Number 
Acquired Acquired 
1958 1959 


1950 17 10 

1951 70 69 

1952 32 32 y 16 
1953 1 1 

1954 80 80 56 
1955 181 176 ‘ 83 
1956 597 d9E 512 
1956 (Used) 246 201 
1957 347 347 
1958 472 458 
1959 365 ) 365 
1960 900 _ 899 
1961 207 _ — 207 


(b) Most, if not all of the vending machines, shown on 
the foregoing tabulation (sub-finding (a) hereof) acquired 
as ‘‘Used’’, were purchased in May, 1956, from the Alex- 
andria Pepsi-Cola Company. Some of those machines 
were acquired by the Alexandria company as early as 1949, 
a large number in 1950, and a great many in 1951. The 
machines which were purchased in 1951 and sold to the 
petitioner were approximately 5 years old when acquired 
by the latter, and the price paid therefor by the petitioner 
was approximately 20 per centum of the original cost; for 
those which were acquired by the Alexandria company in 
1950, approximately 14 per centum of the original cost; 
and for those acquired in 1949, approximately 4 per centum 
of the original cost. 
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(c) The petitioner disposed of the vending machines 
that were not in use on the particular tax day, as shown 
by the foregoing tabulation, in many ways, namely, 215 
were junked, 201 were sold at prices ranging from $10 to 
$66, 3 were reported as lost, 2 were destroyed by fire, and 
the disposition of 2 was reported as ‘‘unknown.” 


(d) The average residual value of the vending machines, 
that is to say their respective value after the expiration 
of their average useful life (as hereinafter found) and 
while still in use, was 8 per centum of the respective orig- 
inal value reflected in their cost. 


4. Considering the history or the actual experience of 
the use of the aforesaid vending machines and the matter 
of obsolescence the Court finds that it can be reasonably 
assumed that the average useful life of the vending ma- 
chines of the type and use here involved was 6 years. 


5. The petitioner’s proof of the valuation of the vend- 
ing machines was the cost thereof, less an estimated depre- 
ciation, which was based upon an assumed useful life of 5 
years, as reflected in a list of all the vending machines 
introduced in evidence as Petitioner’s Exhibit No. 36. The 
vending machines were not viewed or examined, except for 
a few which may have been in the plant, nor was any testi- 
mony given as to the condition of any on the respective 
tax days. 


6. The petitioner in its personal property tax returns 
appraised or valued the vending machines owned or rented 
by it and located in the District of Columbia on the tax 
days here involved as follows: 


July 1,1958 July 1,1959 July 1,1960 July 1, 1961 
$136,878 $113,384 $184,340 $258,951 


7. The assessing authority of the District of Columbia 
appraised or valued the vending machines owned or rented 
by the petitioner on the tax days involved as follows: 
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July 1,1958 July1,1959 July 1,1960 July 1, 1961 
$250,392 $279,914 $405,117 $507,663 


8. (a) On July 28, 1961, the assessing authority of the 
District of Columbia assessed the petitioner a deficiency in 
personal property tax for the fiscal year ended June 30, 
1959, in the amount of $3500, plus interest of $770 on 
one-half thereof, and interest of $665 on the other half 
thereof, or a total of tax and interest in the amount of 
$4,935.00. The petitioner paid the deficiency and interest 
on May 25, 1962. 


(b) On March 2, 1962, the assessing authority assessed 
the petitioner the deficiencies in personal property tax 
with interest thereon as follows: 


Fiseal Year Tax Interest on Interest on 
Ended June 30 Deficiency First Half Second Half Total 


1960 $4,208.76 $631.31 $505.05 $5,345.12 
1961 5,877.58 528.94 352.63 6,759.15 
1962 12,271.71 206,92 — 12,478.63 


The three deficiencies and interest were paid by the peti- 
tioner on May 25, 1962. 


9. This case was filed on May 28, 1962. 
Opinion 
There is involved herein personal property taxation of 
approximately two thousand vending machines used by 
the petitioner in the sale of its soft-drink products in the 
District of Columbia. What is in controversy is the ap- 
praisal or valuation of the machines for that purpose. 


In respect of the deficiency for the fiscal year ended 
June 30, 1959, the Court is met with a question of juris- 
diction. The deficiency was assessed on July 28, 1961. 
This proceeding was not initiated by filing until May 28, 
1962—ten months after the date of the assessment. Sec- 
tion 47-2403 of the Code, 1961 Edition, provides that the 
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proceeding for an appeal from an assessment of the kind 
here involved must be filed within 90 days from the date 
District of Columbia. What is in controversy is the ap- 
assessment of the deficiency for the fiscal year ended 
June 30, 1959, was July 28, 1961. The Court, therefore, 
is without jurisdiction to entertain and decide the peti- 
tioner’s appeal from that assessment. 


In respect of the deficiencies for the years ended June 
30, 1960, 1961 and 1962, the petition initiating this pro- 
ceeding was filed within the statutory period. The Court, 
however, is met with a failure by the petitioner of proof of 
the value in lawful money of the vending machines in the 
District of Columbia on the first day of the tax years 
involved. Both parties determined value by the use of 
cost, less an estimated depreciation, based upon an as- 
sumed useful life of the vending machines, the petitioner 
assuming that it was 5 years, and the assessing authority 
determining that such useful life was 8 years, and that no 
machine was worth less than 25 per centum of its cost in 
assessing the deficiencies. Both methods were not valid 
to prove value. 


Section 47-1202 of our Code provides that ‘All personal 
property in the District of Columbia subject to taxation 
shall be listed and assessed? at not less than the full and 
true value thereof in lawful money.” 


While the method of appraisal used by the assessing 
authority was improper, that does not relieve the petitioner 
from the burden of proving the value of the personal prop- 
erty. Judge Prettyman said in District of Columbia v. 
Morris, 81 U.S. App. D.C. 356, 357, 159 F.2d 13: 


“We agree with petitioner’s second contention that 
the Assessor cannot be held to any fixed formula, or 
specific catalog of data, in determining his proposed 
assessments, and is entitled to base his action on the 


1 Appraised or valued for taxation purposes. 
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best information he can procure. But when that 
assessment is challenged and is brought before the 
Board of Tax Appeals, the issue is the correct fair 
cash value not merely the bases upon which the As- 
sessor proposed his assessment. If the valuation 
proposed by the Assessor is correct in dollar amount, 
as the fair cash value, not less than the full and true 
value in lawful money, the assessment should be up- 
held even if the data or method used by him is incom- 
plete, or even erroneous. On the other hand, if his 
proposed assessment is incorrect in dollar amount, the 
final assessment must be based upon the correct value, 
even though his data and method of computation were 
correct. Of course, the burden of proof is upon the 
taxpayer.’’ 


There was no evidence as to the actual value of any of 
the machines on the tax days. With the exception of a 
few machines which were in the petitioner’s plant, none 


were viewed by any witness. Even the machines in the 
plant were not examined to determine their condition or 
value. 


The Court is quite concerned about the necessity of 
holding that, notwithstanding the enormous amount of 
work and effort that the petitioner has put into the prep- 
aration and presentation of its case, it has not met the 
burden of proof which the law imposes upon a taxpayer 
who contests an assessment of a tax on the ground of 
excessive valuation. Much oral testimony was offered 
and there has been introduced many exhibits, one of which, 
consisting of ninety pages and being a complete list of 
approximately thirty-five hundred vending machines, with 
the dates of their purchase, the purchase price, assumed 
depreciated value on each of the four tax days here in- 
volved, the location of each machine on July 1 of each tax 
year, and information showing what machines were taken 
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out of service, the date taken out and the disposition of 
each. The evidence was presented by competent counsel, 
who clearly stated the petitioner’s position and contention; 
and yet the Court feels that it must rule that the burden 
cast upon the petitioning taxpayer has not yet been met. 
In a case decided by the District of Columbia Municipal 
Court of Appeals, District of Columbia v. Capital Laun- 
dry and Dry Cleaners, 106 A.2d 695, 696, it was held, we 
think correctly, that the value of personal property for 
taxation purposes cannot be determined by using a 
straight-line depreciation computation based on original 
costs, which is exactly what the petitioner has done in the 
exhibit mentioned above. That ruling finds support in the 
opinion of Judge Prettyman in the Morris case, where 
there is found the statement following: 


“Petitioner is in error in its first contention. The 
personal property tax is levied upon the fair cash 
value of the property, required to be not less than its 
full and true value in lawful money. The depreciation 
deduction on these income tax returns was based upon 
the original cost of the property and its estimated 
service life. Fair cash value and cost depreciated on 
a straight-line basis are different concepts. One might 
be evidence of the other, and they might coincide, but 
the assertion of one at one figure could not estop a 


taxpayer to assert the other at a different figure. 
°° @)») 


The Court is of the opinion that there is no disparity in 
Judge Prettyman’s opinion between the language “Fair 
cash value and cost depreciated on a straight-line basis are 
different concepts’? and the statement that ‘‘One might 
be evidence of the other, * * *.”’ What the distinguished 
jurist meant was that depreciation might in some instances 
be an element to be considered in determining the fair cash 
value. To the same effect was the ruling in Tuckahoe 
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Woman’s Club v. City of Richmond, 199 Va. 734, 101 S.E. 
2d 571, 575, wherein it appeared that Section 169 of the 
Constitution of Virginia provided that ‘all assessments 
of real estate and tangible personal property shall be at 
their fair market value.” The Assessor of the City of 
Richmond valued the property involved at $105,000, by 
taking the reproduction cost and deducting depreciation. 
His value was rejected by the Supreme Court of Appeals. 
Speaking of the action of the Assessor that Court said: 


“That is not the basis for assessment fixed by the 
Constitution. Depreciated reproduction cost may be 
an element for consideration in ascertaining fair mar- 
ket value, but it cannot of itself be the standard for 
assessment.’? 


A similar ruling is found in City of Trenton v. John A. 
Roebling Son’s Co., 24 NJ. Super. 213, 93 A.2d 785, 787, 
wherein it was held that “Original cost, cost of reproduc- 
tion and depreciation are pertinent but not controlling inci- 


dents’’ (citing cases); and in another New Jersey case, 
Hackensack Water Co. v. Division of Taz Appeals, 2 N.J. 
157, 65 A.2d 828, 830, the same principle was announced, 


The use of depreciation in the appraisal of property for 
taxation purposes is outlined and limited by the opinion 
in In re Melcroft Corporation, 256 App. Div. 291, 104 
N.Y.S. 2d 27, 28, by this language: 


“In appraising the value of land and buildings a 
conclusion should be reached after consideration of the 
quality and method of construction, the depreciation, 
the profitableness of its use, present and prospective, 
and the market value as shown by sales in the vicin- 
ity.” (Citing cases) 


And in In re 1340 to 1348 Chestnut Street, 361 Pa. 231, 
64 A.2d 769, 770, substantially the same ruling was made. 
It was there said: 
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<“* * *. The testimony of the witness reveals, how- 
ever, that numerous other factors were taken into 
consideration, all of which have been recognized as 
property to be taken into account in fixing the market 
value of the property. This being the case the City 
has no standing to object that some consideration may 
have been given to reproduction cost less depreciation 
and obsolescence. * * *”? 


The question of fair market value of property as of 
March 1, 1913, arose in several cases in the United States 
Board of Tax Appeals (now the U. S. Tax Court). While 
it is true that in some cases valuation based upon cost or 
reproduction value less depreciation was used by the Board 
of Tax Appeals (See Jerecki Manufacturing Co., 12 B.T.A. 
1161, 1179; Alpin J. Cameron, 8 B.T.A. 120, affirmed in 
Cameron vy. Commissioner, 56 F.2d 1021, 1022), most of 
the opinions of the Board of Tax Appeals hold that such 
valuations are improper. 


Fair market value of real and tangible personal prop- 
erty was involved in Appeal of Red Wing Linseed Co., 5 
B.T.A. 390. There it was held: 


“‘We have held in numerous instances that retro- 
spective appraisals upon the cost of reproduction, less 
an estimate for depreciation, are not of themselves com- 
petent evidence to determine the fair market price or 
value of property. Appeals of Kinsman Transit Co., 
1B.T.A. 552; Rockford Malleable Iron Works, 2 B.T.A. 
552; Tibby-Brawner Glass Co., 2 B.T.A. 918; Stokes 
Milling Co., 2 B.T.A. 1284; Strong, Hewat & Co., 3 
B.T.A. 1035.’’ 


In Rockford Malleable Iron Works, cited with approval 
in Red Wing Linseed Co., above, this language is found in 
connection with an appraisal. 


“‘The value of property on March 1, 1913, is its 
actual value on that date, and the valuation ean not 
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be determined by any sort of theoretical computation, 
even though that theoretical computation starts with 
a reproductive value based upon cost of similar prop- 
erty. Value is a real, actual, definite thing and, in 
many instances, cost or depreciation, or both, have 
very little to do with it. Value is what the property 
is worth. It is what it would bring in the open market 
if offered for sale by an owner willing, but not com- 
pelled to sell to a purchaser willing but not compelled 
to buy. Value is frequently affected by things far re- 
moved from depreciation or cost. * * *. Value results 
largely from demand or earning power, which may or 
may not be the same thing. It is commonly affected by 
periods of prosperity or financial depression.” 


See also: Hudson River Woolen Mills, 9 B.T.A. 862, 
869, 870, and Bennett Gravel Co., 10 B.T.A. 510, 513. 


The Court is not unmindful that the ruling made herein 
will in many instances result in hardship, not only to tax- 
payers, but to the assessing authority as well. In the 
state of the law as the Court finds it, however, there is no 
other conclusion that can lawfully be reached. 


For the reasons stated the Court must affirm the assess- 
ments here involved. 


Decision will be entered for respondent. 
Jo Morcan 
Judge 
Petition For Review of a Decision of the 
District of Columbia Tax Court 
To the Honorable Chief Judge and Circuit Judges of the 
United States Court of Appeals for the District of Co- 
lumbia Circuit: 
1. Pepsi-Cola Bottling Co. of Washington, D. C. peti- 
tions for a review by the United States Court of Appeals 
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for the District of Columbia Circuit, of the District of 
Columbia Tax Court made in the above-entitled case. 


2. The decision of which review is sought affirmed as- 
sessments of personal property taxes for the fiscal years 
ended June 30, 1960, June 30, 1961 and June 30, 1962. 


3. The decision of the Tax Court was entered on May 6, 
1963. The petitioner’s motions for reconsideration and 
to vacate the decision were denied on May 31, 1963. 


JosepH A. Kaurmann 
WERNER StRvUPP 

By Werner StTRUPP 
Attorneys for Petitioner 


Excerpts from Transcript of Proceedings 


Judge Morgan: Let me say what I understand the 
law to be, sir. 

When the District assesses taxes and, in that process, 

values the subject matter, it is presumed to be correct. 

Mr. Kaufman: Right. 

Judge Morgan: And it does not make any difference 
whether they do it by mathematics for machines or 
anything else. And the burden is on the taxpayer 
to show they are wrong. 

That is a simple thing; and all, I think, we have here. 


* a * sd * * * * 


Judge Morgan: 


On the other hand, may I say this to you, if we must, 
and if we are going to have every taxpayer who wants to 
take this individual approach, must we then go out into 
the field, if he has 8,000 venders, and say: This one is very 
bad, in very bad shape; and this one is in that shape. 
And that is exactly what the law requires you to do; 
exactly. 
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We have had cases with a great deal more items than 
you have here, Iam sure. That is what is required. 


* * * * * * * * * 


Judge Morgan: What percentage did you assume 
was in the District? And what percentage is in the 
outlying areas? That is a matter which could be stipu- 
lated. That is all right. That is a fact. 
Mr. McCally: This is different from their figures. 
Mr. Kaufman: We will accept your figures. 
13 Mr. McCally: This runs around 52 per cent. 
Judge Morgan: Of both items? Are they segre- 
gated? 
Mr. McCally: No, no; just to the items he is discussing 
now. 
Judge Morgan: He had some over, and under 5 per 
cent, and the percentage applied to both. 
Which does this apply to? 
Mr. Kaufman: The same. 
Judge Morgan: The same; so 52 per cent of your ma- 
chines are over the five-year side? 
Mr. Kaufman: No, 52 per cent are in the District. 
Mr. McCally: 4/19/61, 51.4—— 
Mr. Kaufman: That’s stipulated. 
Judge Morgan: That is stipulated in the record; all 
right. 


* * * 


20. = Thereupon 


James W. Lockard 


was called as a witness on behalf of the Petitioner and, 
having been first duly sworn, was examined and testified 
as follows: 


* 
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By Mr. Strupp: 


Q. Mr. Lockard, what is your occupation? A. I am 
vice president in sales of the Pepsi-Cola Bottling Com- 
pany of Washington, D. C. 

Q. How long have you held that position? A. Since 
1956. 

Q. What was your employment prior to that time? A. I 
was Sales Manager at Michigan; and I was the Supervisor 
in Baltimore, since 1947. They are in the same business. 

Q. What company? <A. Coca-Cola. 

Q. What are your duties with the Pepsi-Cola people dur- 
ing the years you have been employed by them? A. I 

have been responsible for getting all the sales, 
21 and hiring all the people, and management of all 

plants, so far as vending and all the sales of vend- 
ing machines and advertising activities are concerned. 

Q. What connection, if any, do you have with the pur- 
chase end and the sales of the vending machines? A. I do 
all of the purchasing and all of the sales of vending ma- 
chines. I have, since 1956, in Washington. 

Q. On the basis of that, do you feel competent to give 
us an opinion as to the value and useful life of vending 
machines, based on your experience? A. Very much so, 
as we are one of the larger bottling operations in the 
country. And in purchasing and sales, I am fully respon- 
sible to see we find buyers. 

If we are disposing of equipment, or making decisions 
of junk value, or whatever it may be, I am responsible. 

Q. How many machines are you currently responsible 
for? A. 5500 machines; about $3 million worth. 

Q. In what geographical area? A. Metropolitan Wash- 
ington; including Virginia, Maryland, and the District of 
Columbia. 

Q. Metropolitan Washington; including Virginia, Mary- 
land, and the District of Columbia. 
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Mr. Strupp: May it please the Court, we submit Mr. 

Lockard is an expert witness on the type of equipment in 

controversy, as well as being an executive of the 

2 corporation, and having knowledge of the matters 
before this Court at the present time. 


* * ” * * * * * * 


b) Mr. McCally: Your Honor, I submit he is not 
qualified to testify as to the value of leased equip- 
ment. 
I do not contest the fact that his experience in selling 
equipment owned by the Pepsi-Cola Company; but that 
the percentage leased, I do not think he is qualified 
26 as a witness to attest as to what equipment, as the 
witness has stated he has not had any experience in 
selling that equipment. 
Judge Morgan: I overrule the objection. I think he is 
qualified to testify to the value of the machines. 


29 By Mr. Strupp: 


Q. The leases now in evidence provide for a total 
period of time varying between 48 months and 60 months, 
and they also provide for a residual value at expiration 
of the lease, terms under which a purchase of the equip- 
ment may be made by the lessee. 

Mr. Lockard, do you have any opinion as to the residual 
value of the equipment at expiration of the spread lease 
period? 

* * * * * ” *" * 

Judge Morgan: Would you please repeat your 

question, Mr. Strupp? 


By Mr. Strupp: 


Q. Mr. Lockard, based upon your experience in this field, 
and based upon the period of time during which these 
leases are in effect, which vary between 48 and 60 months, 
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do you have an opinion as to the value of this type of 
equipment as at the expiration of each of these periods? 

Judge Morgan: Do you mean what the values will be 
in the future? 

Mr. Strupp: That is correct. 

The Witness: From past experience in selling equip- 
ment—— 

Judge Morgan: I do not want to miss the Government’s 
objection, Mr. McCally. Is the Government still objecting? 

Mr. McCally: Yes, sir. I do. 

The Witness: From the experience I’ve had in selling 
these vendors, I would say at expiration of the lease, if I 
were to get from 5 to 10 percent of the original value I 
would be very fortunate. And I would say also that the 
value of them at this time depends on the condition of 
these machines, and how badly in need of painting and how 
badly damaged and obsolete they are. 


= * * * * * * 
35 By Mr. Strupp: 


Q. Mr. Lockard, what, can you tell us, with respect 
to developments in this type of equipment and changes in 
this type of equipment, if there have been any since you 
have been in this position with the Pepsi Cola Company? 
A. Practically every year since 1950 there have been model 
changes, the same as with automobiles. 

And, in our business, we are competing constantly with 
other companies, and with a business where the mainte- 
nance of the popular models and the obsolescence of equip- 
ment, and being in such a competitive business is a prob- 
lem which stays with us. We have had quite a few changes, 
and practically they’ve been yearly. 

I think we have some pictures which will show this dur- 
ing this period of time. Practically every year we have 
brought changes in the appearance of the equipment. Al- 
though sometimes at the end of a couple of years a ma- 
chine may still work, it is the problem to get it on a loca- 
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tion where it is to make money out of it, and we have to 
have newer equipment. 

Then the second equipment is downgraded, and finally 
it is obsolete. On a location, it is only there because it is 
our trade mark and only as a selling of our name, as you 

could sell very little products with it. 
36 Q. How many different types of machines have 
there been over this period of time? 

Judge Morgan: Over what period of time? 

Mr. Strupp: Since you have been working for the Pepsi 
Cola Company. 

The Witness: Over the six years that I have been with 
the Pepsi Cola Company, actually there have been five gen- 
eral types. 

There is one thing here, and that is that there are a lot 
of manufacturers which manufacture and make equip- 
ment. So do a lot of parent companies make it. And so 
the Pepsi Cola Companies accept the parent company’s 
standard. 

It is very difficult to correlate and to be able to tell the 
vendors, by that I mean whether it be Fords, Chevrolets, 
or Dodge, for example, as appearancewise they all look 
the same, although they are different manufacturers. Each 
year models are made up, however, their outward appear- 
ance looks the same, and that is on all of the Pepsi Cola 
Companies’ machines. 

So, no matter who the manufacturer is, when it comes 
to design changes that gives us a problem as we still own 
equipment we leased to the customers. 

Judge Morgan: He asked you how many changes were 
made in the six years. 

The Witness: I would say practically one, two, three, 

four—four major changes in the six years in appear- 
37 ance of equipment. 
Judge Morgan: Functional or just appearancewise? 
The Witness: Appearancewise. 


30 
By Mr. Strupp: 


Q. Mr. Lockard, were there any functional changes dur- 
ing that time? 
A. Many, many functional changes. 


38 By Mr. Strupp: 


Q. I do not recall; did you include in your an- 
swer as to what the change was? A. The coin changers 
became very prevalent when we found out the coin chang- 
ers on machines could increase the sales 25 percent. And 
also in sales there was one other addition which was the 
cooling principle change. Originally, it changed the whole 
unit, and it changed the immediate areas where the prod- 
uct was being dispensed from the machines. It also could 
deliver colder bottles, which means sales in our business. 

And also, the changes in the appearances in the ma- 

chines, and other than these which are the major 
39 changes, of course, the units were developed, even 

more changes were developed in the units over a 
period of time. 

Q. Mr. Lockard, you are now getting away from the 
1955 changes? A. Yes, as during a period of time I think 
the appearances primarily, which is the thing that has 
changed. Mechanically, the equipment still works, but 
this could not help if somebody walks off and would not 
buy a drink from a more obsolete machine. 

Q. Was there also a change in the number of flavors 
which a machine dispenses? A. Yes. There has been, as 
predominantly up to 1952 or 1953, the machines dispensed 
one flavor, and then the machines started to be developed 
with two flavors; and at the present time we are up to 
thirteen flavors in one machine. This gives us more selec- 
tion, and which come out of more outlets, on machines that 
had a single drink machine. And now at many locations 
where we had had single drink machines located, requests 
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are coming in and have come in for the multi-type ma- 
chine dispensing the thirteen flavors. 

Q. When was the thirteen-flavor type machine devel- 
oped? A, We have had some machines in 1959, that had 
the thirteen flavors. Primarily, that was the beginning of 
the thirteen-flavor multi-type machine. 


* ” * * * * * * * 


Judge Morgan: Why do you select five years? 
The Witness: I do not select five years. The 
history of the machines has proven the machines over 
this period of time, and because of constant changes that 
have made it worthless to us, because of taking it out to 
a location. It was just as practical in 1958 and 1959 and 
1960, when we did that. 
And when we do take a machine out, and for some ma- 
chines it is 48 or 52 or 54 months, but generally it 
50 averages out to a five-year period where I can expect 
some return. 

For instance, I would not take a piece of equipment five 
years what I call a prime location to get volume, because I 
would be wasting the delivery man’s time. That is an- 
other problem when the equipment starts getting four or 
three and one-half years old. 

Originally, I can show where a piece of equipment 
went out to location and it stayed and it sold 60 cases, and 
it stayed for three or three and one-half years, and the 
records will show it was moving about every six months 
to a year. As we are trying to get our money out of it 
and get our money out of it, and what a competitive thing 
it is, and what it takes. And then what dates we can get 
rid of it. 

Judge Morgan: I take it that obsolescence has more of 
an effect than functional? 

The Witness: Frankly, we have machines sitting in our 
plant right now and you can get a good cold drink out of 
them. However, you cannot get an appearance on location 
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because of our competitors, and the changers, and the cus- 
tomers just do not want an old machine, and they do not 
want an old vendor. Therefore, with the competitor mar- 
ket you are not able to keep this old machine on location, 
and it has just become an obsolete item, and you are not 
able to use it. When you get it, you cannot even sell it 
as such. 
Inasmuch as there are sales where money could 
51 still be made with this machine, it is an obsolete 
machine and you cannot get any money from this 
machine. 


By Mr. Strupp: 


Q. Mr. Lockard, the machine you spoke of, that has no 
possible location for value? A. No. 

Q. Do you know what it could be sold for? A. Yes. On 
my machines in 1958, 1960 and through to 1961, in 1958 
those which are not disposed of I average 8 to 10 percent 
of the value of the machine. 

For instance, I sold 30 machines in the latter part of 
1960 and I got $10 apiece for them. Originally these ma- 
chines cost $400, and all I could get was $10. Frankly, the 
man I sold them to was another bottler, and he did not 
buy them to use off the streets, but to use parts of them. 

And during that period I guess we sold about 300 ma- 
chines and we averaged between 5 and 10 percent from a 
bottler who bought them up and who badly needed parts 
of them, or whatever it might be. 


* ” * * * * a * * * 


57 Mr. Kaufman: Mr. Lockard, let me see if I under- 
stand you correctly, and maybe it will be helpful 

to the Court and maybe not; however, it is intended to be. 
It is my understanding what you have indicated here 
because of the model changes, and the competition and 
other factors which you have indicated that you have 
found, that at the end of about five years a model virtually 
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has no value to you except for cannibalizing for 
58 replacing in back alleys, these models, for their 

placing in these back alleys where somebody will 
continue to keep the equipment; is that correct? 

The Witness: That is right. Either marginal locations, 
or using them for junk, or maybe selling them to some- 
body else for junk, as they virtually cannot stay in the 
field at that point. 


By Mr. Kaufmann: 


Q. Mr. Lockard, your testimony I also understand at 
this point, if you disposed of these machines the average 
price you get for them would be somewhere in the neigh- 
borhood of 5 or 10 percent of the original cost; is that 
correct? A. That is correct, sir. 

Q. Could you go into the market if you wanted to 
replace the equipment? Is that what you would find 
when you said you sold 300, Model No. 220, pieces of 
equipment at $10, $20, and so on; and so of our own knowl- 
edge of the second-hand market, where this stuff is traded 
not only by you and the Coca Cola Company, and the other 
bottlers; is that what you would have found to be a fact? 

Could you have bought six- and nine-year-old equipment 
by the hundreds? A. As much as you would want to bring 
into the plant. And if it would do you any good after you 
got it there. 

Judge Morgan: The witness did not say that; he said 

some of this equipment was six years old, some was 
59 eight years old, and some was ten years old. 

Mr. Kaufman: Mr. Lockard, did I understand 
your testimony correctly that what you would find once 
you hit the equipment over six years of age, that this was 
what you would find? 

The Witness: From the original cost, on an original 
piece of equipment it was from $40 down to $10 from the 
original cost, and it did not make any difference. 
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By Mr. Kaufmann: 


Q. For example, like today if you wanted to buy a 1951 
or 1950 Pontiac, there is not much difference; is that 
correct? <A. Right. 

Q. Now, this so-called five-year life and actual value, I 
would like to find out one final thing, Mr. Lockard. Did I 
understand this is theory or that you found this theory 
applied to your eqiupment in your shop and ordinary lists 
on locations? A. This actually happened to us. I have 
found since I have been here when I get to four or five or 
six years, and because of the changing models involved, the 
equipment is worthless to us except as parts, and this has 
happened to us right here in Washington. 

Q. Then that is facts and not theory? A. That is correct. 


* * * * * * * * * 


82 

Thomas F. Baker 
was called as a witness on behalf of the Petitioner, and 
having been duly sworn, was examined and testified as 
follows: 


* ” * * ad * * * * * 


Q. Will you state your occupation? A. I am Executive 
Vice President of American Bottlers of Carbonated Bev- 


erages. 

Q. How long have you held this position, Mr. Baker? 
A. This present position in the Association for two years, 
going on three. 

Q. What was your occupation before that time? 

83 A. For a period prior to that time I was the Assist- 

ant Secretary of the Association. And prior to that 

I was the Management Services Director. And I have 
been with the Association since 1935. 

Q. What is the function of the Association? A. This 
is an association of soft drink manufacturers. The func- 
tion of the Association is to engage in such programs as 


we can on behalf of the entire industry that involve vari- 
ous technical, research, and advertising to the public on 
the products of the soft drink industry. 

We have had various insurance programs and arrange- 
ments for our members, cooperative advertising and ad- 
vertising in matters of this nature for about twenty-six 
hundred members. 


* * * * * * * * * 


84 Q. During the period of your association with this 
organization, has it ever compiled statistics or in- 

formation on vending equipment? A. In connection with 
a study, a survey that we made of our members of ’57 in 
cooperation with the Internal Revenue Service, we made 
a study of the useful lives of classes and types of equip- 
ment in our industry. 

Q. Any studies since that time? A. Not to my knowl- 
edge, no. 

Q. The study that was made in ’57? A. Right. 

Q. What were its conclusions, such as the useful life of 
vending equipment? 


a * * * * * * ™ * 


87 Mr. MecCally: Your Honor, I want to make my 
formal objection. 

The Court: I know. I am considering your objection. 
I may grant it later. 

The Witness: In our study in °57, we found a variable 
experience throughout the industry. Some were charging 
this equipment off in three, and four years, five, six, or 
seven years, but the vast majority of our plants, and 

these are plants located from coast-to-coast, were 
8s using a five-year life. 

Now, these changes in this equipment, your Honor, 
if I may comment on your statement, have been dramatic 
since the end of World War II; beginning in ’46 and con- 
tinuing right through today. 
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Nothing is quite as dramatic as in technological devel- 
opments in the automatic machine changes being made, 
and technically designed units and things of that nature. 
It is a dynamic industry. 

The Court: What is the cause? 

The Witness: I think most of all it is an image and 
trademark. And our product being a food merchandise, 
it has to be clean. And, I suppose, especially in your im- 
agination. Prime, I think, is the term; knowing that it 
will be used in your prime locations. 

The Court: One of the witnesses indicated that color 
had something to do with it? 

The Witness: In our industry it has a lot to do with it, 
because you have standardized colors for certain fran- 
chises. 


. * * * * * * * * * 


93 The Witness: Many, many technological changes 
have been made since the war in these pieces of 
equipment. They were semi-automatic, and partly refrig- 
erated. The changes which have come about have made 
them fully automatic and fully refrigerated as directly 
related to the product. Also the coin changers, and pro- 
viding extra space on the vending machine for the trade- 
mark and the lights, all of these have come to make auto- 
matic merchandising equipment a more effective tool for 
making the sale. 
Mr. Strupp: Have these developments been continuous? 
Or have they been more prevalent during a certain period? 
The Witness: They have been continuous. 


101 P. L. Hockman 


was called as a witness on behalf of the Petitioner, and 
after having been duly sworn, was examined and testified 
as follows: 


s * 
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105 By Mr. Kaufmann: 


Q. Do you have any idea how many pieces of equip- 
ment have been leased to Pepsi Cola Company since you 
started leasing equipment to them in 1960? And the 
average price of this? A. Within 8,000; it is a large num- 
ber of vendors and dispensers. I do not know how many 
the exact amount is, but something in excess of $300,000. 


* * * * * * * * e * 


107 Mr. Kaufmann: [ave you determined what is the 
maximum period for which you will lease this equip- 
ment? 

The Witness: Yes; five years. 

Mr. Kaufmann: Why? 

The Witness: We figure that is the economic life of a 
piece of equipment. 

Mr. Kaufmann: Five years is the economic life 

The Court: What do you mean by economic life? 

108 The Witness: In listening to the testimony this 

morning I was surprised someone did not bring up 

serving of equipment out on the street. As in most place 
and locations it is really beat-up. 

The Court: Is that functional? 

The Witness: Yes; functional because the service prob- 
lem becomes tremendous. Our service department is actu- 
ally overworked. Today, when we go back to the bottlers, 
they tell us what to do is to take the equipment off the 
street. Then buy new equipment. And they come out 
ahead of the game. 


e * * * * * * * * * 


Mr. Kaufmann: To your last question your re- 

sponse was it was your belief that after a piece 

of vending equipment is five years old that you know it 

is economically unfeasible for a company to leave that on 

the street. You think they will do far better to bring in 
new equipment. 
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The Court: You mean leasing? 
The Witness: Yes, sir. 


By Mr. Kaufmann: 


Q. Hither one. As a matter of fact, you sell the same 
piece of equipment you lease? A. That is right. 


e * * * * * * * ad 


184 
James W. Lockard 


resumed the stand and was further examined and testified 
as follows: 


Redirect Examination 


By Mr. Strupp: 


e * * - * 


193 Q. Just one final question. 

Based upon all the instances that you testified to, 
and the movement of machines, the development of the 
machines over a period of years, do you have any opinion 
as to a pattern that has emerged in this regard, as to the 
usefulness and value and life of this equipment? A. Very 
much so because of all the history of changing equipment 
and modernization and competition, the pattern runs any- 
where from four to six years, depending on the type of 

equipment. 
194 Now, this pre-mix equipment with the ice and 

everything, four years—if T get the kind of life, 
I will be lucky but the bottle machine, it might go five 
years, until another innovation or another modern type 
of machine or if the competitor, we have word, is coming 
out with a modern machine this year, changing their styl- 
ing. I don’t know how far that might put us back on what 
we had in 62, which could cause me more problems, but 
I could say that the equipment, from what I have found, 
and all the equipment that T have sold at the end of five 
years, I have never gotten more than 10 percent of the 
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value of the equipment, of the original value. I could not 
find anybody that would buy it. In fact, I could not even 
find junkmen that would take a lot of equipment out of my 
plant to save me the cost of hauling. 


° * * * * * 
Re-cross by Mr. MeCally: 


198 Q. Now, directing your attention to Machine No. 

P-95, which was purchased in November of 1956, 
was this the machine that was later reconditioned? <A. 
Yes. That was one of the stock. 

Q. And do you recall when that was reconditioned? A. 
Either the spring of ’61 or summer of ’61. 

Q. And do you recall the cost of reconditioning? A. 

Yes. About $145,000. 
199 Q. And this machine origially cost $343.00. Is 
that correct? <A. Right. 

Q. And you felt then, when you reconditioned this ma- 
chine, that it was worth at least $145.00 at that time? A. 
That is right. That is what I paid for the parts. 

Q. At that time, it was approximately four years old. 
Is that correct? A. Right. 

Q. Again, talking about these single drink dispensers, 
leaving out this highly competitive field which you are in- 
volved in here in Washington, what would you think the 
useful life would be of one of these machines in another 
location, where the competition was much less. I am not 
talking about economic return. I am talking about the use- 
ful life of the machine, as far as your keeping it in reason- 
able working condition, for a reasonable amount of money. 


* * * * * * * * * 


201 The Witness: It would last as long as I had no 

competition there. T cannot say how long this would 
be, in working order. T can probably keep a machine work- 
ing for six years; seven years; as far as physically work- 
ing. 
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The Court: He did not ask you that. It involved the 
lack of competition. 

Let’s take a location where there would be no chance 
of a competitor putting a machine in the same location. 
You had this machine of the same type you have now in 
the cafeteria, at the Shrine. What he wants to know, does 
continuing obsolescence, in your opinion—what would be 
the useful life of that machine as long as there is no com- 
petition? 

The Witness: How long it could work? 

The Court: Well, obsolescence is an element that deter- 
mines what would be the useful life. Obsolescence. 

The Witness: Well, the obsolescence is competition. 
Without competition, obsolescence does not set in. 


* * * * ” * * * * 


202 Q. Now, I want to direct your attention to the 
other day, Monday, when I asked you about Model 

27, which: A. Yes. 

Q. I believe you stated was obtained by you sometime 
in 1950? A. I think our first one was in 51. 

Q. ’51. All right, then and you stated at that time, you 
still had a number of these on location. A. That is correct. 

Q. And I assume those locations are in areas where you 
do not have any competition? A. No. I got some, maybe 
50, because usually, the Model 27, it is in a location with 
a few people in it. This machine was bought when Pepsi 
had practically no machines and they wanted to stick their 
chest out a little bit for their friends—that they had vend- 
ing machines. 

Q. What is the reason for keeping a machine around 
this long? It would be 12 years old at this point, would 
it not? A. That is true. 


e * * * * 


41 
James W. Lockard 


was recalled as a witness, having been previously duly 
sworn, and testified further as follows: 


* * * * * * 


Further Direct Examination 
By Mr. Strupp: 


Q. Now I show you this series of documents, Mr. Lock- 
ard, and ask you whether you can identify them. A. These 
are the records on all of our vending equipment. They 
are the original purchase price of each piece of equipment, 
when it was purchased, and where it was on location as 
of July 1, °58, °59, ’60 and ’61, the age of the equipment 
at each stated period, and the value of the equipment at 
each time, plus the disposition of the equipment when we 
got rid of it. 

Q. From what records, if any, was this information 
taken? A. These came from our purchase records on all 
the equipment that we had bought. This is the invoice 
of each piece of equipment and the purchase price. It 
is the invoices on the lease equipment, and the locations 
are taken from our eard file that showed where each piece 
of equipment has been moved to since we have owned it. 

* Lt * * * * * * 
213 Q. Who determined the values shown on these 

schedules? A. T determined the value by use of a 
formula that I gave Dave Kelley and he compiled it off 
of the machines. 


s * * ” ” * 


Further Re-cross Examination 


Mr. McCally: Yes. Let’s take a certain machine, it 
doesn’t make any difference which one, and we will go for 
the years in question. Now back in 1958 did you, yourself, 
inspect that machine, any of the machines personally, and 
attach a value to it at that time? 
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The Witness: No more than anyone else has seen the 
machines at that time. I looked at the machines as they 
are in and out of the plant on a regular thing. Our Vend- 
ing Department is inspected almost daily by myself. 

Mr. McCally: But you did not inspect these machines 

on location on those days? 
214 The Witness: No, I didn’t go out and look at them. 


* * * * * * * * . 
Further Re-direct Examination 
218 By Mr. Strupp: 


Q. Mr. Lockard, how were the values—let me 
ask you this question first: You have computed, I think 
Mr. McCally brought out—you computed this on a five-year 
straight line depreciation basis? A. Generally, I would 
say that is the way it is computed. We figured that the 

equipment had approximately an 8% value. 
219 Q. What do you mean by that? <A. At the end 

of three or at the end of five years, when we had 
depreciated it all the way down with our values; so we 
took the 8% off of the original figure. For instance, if it 
were $100 and we took the 8% off and made it $92, then 
divided the $92 by 60 months, and because of our history 
on this equipment and because of the movement of the 
equipment yearly, the value, as far as we were concerned, 
and the cases we could get out of the equipment had gone 
down, so this is the way it was computed, on the basis of 
the five years. 

Q. The 8% was applied to original cost, and this is true 
for your leased and purchased machines? A. That is 
correct. 

Q. And then the balance of the price was then written 
off over a five-year basis? A. That is right. 

Q. So that the machine would in no event be worth less 
than 8%, so long as you owned it or leased it? A. So long 
as we kept it. 

Q. Now, on what basis, on what reasoning did you ar- 
rive at this conclusion? A. Well, the reasoning that we 
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are constantly having the same problem in our business of 
keeping equipment on location, and we get figures monthly 

on the volume of our equipment, in trying to keep 

this equipment on the street, calling in our super- 

vision, talking to them about up-grading some loca- 
tions, other locations where we are moving equipment out 
because the competition has put in a new machine, we 
have to move it out; and it is a continual thing. How many 
repaint jobs we have to give the equipment to put it hack 
on the street. Sometimes the equipment will sect in the 
plant nine months at a time after we get a couple of years’ 
age out of it. We may get only three months a year use 
out of it. So consequently the equipment is going down 
in value all the time as we keep moving it, and these ree- 
ords reflect the continual moving of our equipment. 

We don’t do this because we like it. We do it because 
we have to do it. We have to do it because of something 
the competition has done or we are trying to get the edge 
on the competition and get this new piece in there and 
put this in another location, but this is going on continually. 

Of course, being a large investment for our company, 
I work with it almost all the time, as far as our people 
is coneerned, because it is a big key to our volume and 
our success in business. 

Q. What responsibility do you have with respect to the 
maintenance and movement of these machines? .A. The 
Service Manager who handles the equipment directly, he 
reports directly to me. T am in the Maintenance Depart- 

ment a couple of times a week. We go over the in- 
221 stallation orders, where the equipment is going to 

go. T talk with the Managers about why they are 
picking up some equipment, because we don’t want to pick 
it up unless we have to. T am in charge of anything that 
is done, any major overhaul, as far as that is concerned, of 
o.k.ing the Service Manager to go ahead with the expendi- 
tures or a repainting program on some of the equipment 
as it gets age on it. I have worked with this continually. 
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The Court: Why is it five years? Is the life five years? 

The Witness: It just so happens that five years is pretty 
close to a figure of what we have had in history with our 
equipment since I have been here. According to the move- 
ment of our equipment and the time that the equipment 
disappears from a better location, every year it goes down. 
At the end of five years we have it on a location, maybe 
like Andrews Field, with five men in a barracks, and we 
have a piece of equipment there. We do not get income 
off of our equipment to pay for it. 

We have owned this equipment, we get a monthly fig- 
ure, which is very small, of three, and some of it down 
from 1, 2, 3, 4, 5 and 6 a month. And most of our aged 
equipment we are getting $1 a month for, as far as a 
service charge, but this will not even pay for the service 

calls. So the volume from the machine is what de- 
termines the value of the machine, the number of 
cases we can get from it. 


- * * o ° * * * * 


The Court: Let me ask you this: Let’s take a 

batch of machines that have been bought in 1955 and 

the five years have elapsed; do you carry them at 8% re- 
gardless of where they are located? 

The Witness: Yes, sir. 

The Court: Well, how about before the five years is up, 
did you carry them at the same value, regardless of where 
they are located? 

The Witness: Yes, sir. 

The Court: It makes no difference where they are lo- 
eated? 

The Witness: That is right, sir. 

The Court: As far as this schedule is concerned? 

The Witness: As far as this schedule is concerned. Only 
based on our history that this averages out to the figure. 
Some of them may be a little more, some less, but there 
is an average figure for these. So they are all figured the 
same way on the sheet. 
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The Court: What docs the 8% represent? 

The Witness: This is the value I feel that the machine 
has when it is on location, strictly with a trade mark value, 
and that is about it. I get a few cases of volume out of 
it, it pleases some customers. 

The Court: What do you do with the machines 

that you discard? 

The Witness: Frankly, we are having a difficult 
time even discarding them, even having the junk yards 
take them. I was able in some cases to get a man to take 
our old machines in and give me a $5 eredit on a motor, 
but this is the most that T have ever gotten on junked ma- 
chines, was $5. We have never been able to get more than 
that. And the problem with them, some of these machines 
with insulation and wood, the junk dealers don’t want 
them. 

The Court: Why 8%, why do you just reach into thin 
air and get out cight? 

The Witness: No, because the junk value, as T say, is 
this figure. I have sold some machines also. Some of 
them I have got as high as $40 for, some of them TI have 
gotten $25 for, some of them T have gotten ten, some of 
them, as I say, from the junk dealer T have gotten five, 
and some of them T have just thrown away. 

The Court: You have machines here that you bought 
in 1950? 

The Witness: There is a few, yes, sir. 

The Court: Well, are they still usable? 

The Witness: Some of them are on location, yes, sir. 

The Court: Well, how could you use five-year deprecia- 

tion with respect to those machines when they are 
ten years old and 12 years old and still operative? 

The Witness: Well, as far as T am concerned, they 
were operative and fine for a few vears, but they may be 
still on location, I am still carrying them at an 8% value 
because there is some value in that trade mark out there 
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for the last five years, although as far as volume and busi- 
ness [ am getting out of it, it has been very small. 


* * * * * * * * * 


William S. Pace 


was called as a witness, being first duly sworn, and testified 
as follows: 


* . * a 
By Mr. Strupp: 


Q. Would you state your position? .A. Personal Prop- 
erty Tax Auditor. 
230 Q. Did you have any connection with the audit 
in the case now pending before the Court? <A. Yes, 
I made the audit. 

Q. Can you describe what records you examined in this 
connection? A. Well, all the records that were at my dis- 
posal 

The Court: No, he asked you just what records you 
examined. 

Mr. Strupp: That is correct. 

The Witness: General ledger—— 


By Mr. Strupp: 


Q. The general ledger of the Pepsi-Cola Company? A. 
Pepsi-Cola. Costs, leases, the cost invoices attached to the 
leases, general journals, inventory records of locations, 
and so on. 

Q. How about the returns themselves? A. And the re- 
turns themselves. 


* ” * * * * * * * 


* 

234 Mr. Strupp: Well, what I am trying to lead up to, 
Your Honor, is that the value of vending machines 

was changed, there is no question about this. What I am 

trying to determine is on what basis it was changed. This 
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is all I am inquiring into, what led to this particular con- 
clusion. 

The Court: Well, are you trying to find out what mental 
operation they had? 

Mr. Strupp: No, I am not trying to inquire into all that 
at all. I am just trying to inquire what his conclusions 
are, not how he—not by what mental operations he ar- 
rived at them. 

* * * * * * * * * . 
236 The Witness: This is everything that we—TI re- 

viewed everything in your—all of your equipment 
that you had reported on your return, compared it to your 
books and records. 


By Mr. Strupp: 


Q. You don’t mean physically inspect, do you? A. Well, 
that goes along with it. IT made a tour of the whole plant. 

Q. You mean you examined all of this equipment, is 
that what you are saying? A. To sce what was missing, 
that is right. 

Q. Well, I am asking you, did you examine all of this 
equipment that you are now discussing here? A, No, I 
didn’t examine everything that is in the field, only physi- 
eally in relation to what was reported in the books and 
records and what is physically located at the plant, just 
to review this. 

Q. What I am asking is, did you examine the 

237 equipment at the plant, all of the equipment at the 

plant, some of the equipment at the plant, or did 

you examine some of the equipment? A. Let’s just say 
some of the equipment. 

Q. Some of the equipment? A. Yes. 

Q. And you examined no equipment other than that at 
the plant? A. Yes. 

The Court: When you are talking about equipment—— 

Mr. Strupp: All of the vending equipment. 

The Court: It isn’t equipment, it is machinery. 
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Mr. Strupp: Yes, he used the term-—— 

The Court: You did too. Now let’s get the items that 
you increased. Would you mind repeating them, the ones 
on which increases were made? There were about four 
or five. 

The Witness: Increased furniture and fixtures. 

The Court: Furniture and fixtures, Now what 

The Witness: This is office furniture and fixtures. 

The Court: Office furniture and fixtures? 

The Witness: Yes. 

Thank you, I don’t really need them, Bob. 

The Court: Office furniture and fixtures, now, number 
one. 

The Witness: Loading platforms. 

238 The Court: Loading platforms? 

The Witness: Loading platforms. Plant machin- 
ery and equipment, vending equipment, supplies and in- 
ventory. I think that includes their whole return, Your 
Honor. 


By Mr. Strupp: 


Q. Now with respect to vending equipment in this 
case—— 

The Court: Now wait a minute, one moment. The ques- 
tion was what items did you inerease the valuation, and 
that certainly isn’t true with supplies and inventories in 
1959, for the fiscal year 1959. 

The Witness: Right. 

The Court: You didn’t increase it? 

The Witness: Just furniture and fixtures, machinery 
and equipment, for ’59, Your Honor. 

The Court: But other years you did increase the sup- 
plies? 

The Witness: Yes, sir. 

The Court: All right. There you have it. 


* ” * * * 
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Q. All right. With respect to vending equipment, you 
testified that you examined some of the vending equipment 
at the plant, is that right? A. That is right. Let’s say an 
examination. I looked, when making my tour, I saw this 

equipment. 
239 Q. You saw it? A. I saw it. I didn’t examine it 
in relation to determining a valuation for it, no, I 
did not. 

Q. You did not use that as a basis for valuation at all? 
A. No, sir. 

Q. And you are aware of the fact that this represents 
a very small portion of the total number of vending ma- 
chines that the company owns, that which happened to be 
stored at the plant? A. That is right. 

Q. I mean there is no question about this. Now, did 
you employ any particular method for the valuation of 
the vending equipment? 

Mr. McCally: Objection. 

The Court: Now there you are getting into the field. I 
don’t think you can get into that. 

Mr. Strupp: Your Honor, we are not asking him why 
he selected a particular method. I think we are entitled 
to know: 

The Court: If they want to use their method to prove 
the value, that is something else. You may cross-examine 
him and explore it further, but up to this point I don’t 
think that is material. Your burden is to prove that this 
valuation that they put is wrong, it is too high. 


* * * * * * * * * * 


240 The Court: And you can’t do it by asking him 
what operation, what method, or formula, or any- 
thing he used. I don’t think—— 
Mr. Strupp: I don’t think the method—— 
The Court: Yes, sir, you are asking him—— 
Mr. Strupp: —in his mental operation. 
The Court: It is bound to be a mental operation. 


50 


Mr. Strupp: They may have a regulation or they may 
have a particular provision. 

The Court: Well, the regulation speaks for itself, and 
I will take judicial notice of it. 

Mr. Strupp: We are not aware of it, if there is one. 

The Court: I will take judicial notice of it. You can 
ask him a question as to whether there is a regulation 
applying to this. 

Mr. Strupp: Is there a regulation? 

The Court: You mean in writing? 

Mr. Strupp: Yes. A written regulation in this regard. 

The Witness: You mean as to what formula to apply 
to this? 

The Court: If you know. 

Mr. Strupp: That is correet, if you know. 

The Witness: Or how we arrived at it? 
241 The Court: Any written regulation prescribed by 
the Commissioners. 
The Witness: No, sir, none that I know of. 


By Mr. Strupp: 


Q. Is there any written procedure of your office that 
governs this practice? 
Mr. McCally: Objection. 


By Mr. Strupp: 


Q. That would be available to the public, other than just 
an internal directive? 

The Court: What about the contemporancons interpre- 
tation of the law, the practical interpretation by the 
assessor? 

Mr. McCally: I understand that, but he is asking him 
if there is any particular method that the office uses in 
computing this, other than by written regulation, and T 
don’t think that is a proper question, Your Honor, be- 
cause that goes into the mental gymnastics of how we 
arrive at these things or what method we will use. We 
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are not at this point compelled to state how we arrived 
at this figure. The burden of proof is upon them to show 
that the figure we arrived at is incorrect. 

The Court: Yes. I am going to sustain the objection to 
that question. 


* * * * * * * * * * 


242 Q. Other than the inspection that you made to 

the plant of Pepsi-Cola that you have already testi- 
fied to, did you examine any other equipment; physically, 
that is? 

The Court: What do you mean by ‘‘examine’’?? You 
mean did he just look at it or did he look—— 

Mr. Strupp: Inspect it. 

The Court: Inspect for the purpose of fixing a valuation? 

Mr. Strupp: In connection with this audit that he was 
performing, yes. 

The Court: Yes. The witness distinguished between 
looking at it as he passed or inspecting it for the pur- 

pose of valuation. He said, as far as the equipment 
243 he saw in the plant, he merely saw it as he passed 

through. Now, do you want him to say that sort of 
inspection? 

Mr. Strupp: If he didn’t see any other equipment, then, 
of course, that will answer. 

The Court: But you said ‘‘examine’’. 

Mr. Strupp: Yes. 

The Court: That has a little different connotation. 

Mr. MeCally: I object to the question. My basis is that 
unless he is attempting to make Mr. Pace an expert wit- 
ness for the purpose of valuation in this case, I don’t 
think it is material whether he looked at it or not. That 
isn’t the question here now. Mr. Pace has not—we have 
not attempted to qualify him as an expert witness, he is 
not testifying as one. Unless he is, whether or not he 
examined it or what value he placed on it is completely 
immaterial. 
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The Court: All he asked him is did he examine it. In 
the first place, I don’t think it throws any light if he says 
yes or no. But I think he can ask that question, whether 
he examined it. 

What do you mean, looked at it? 


By Mr. Strupp: 


Q. Did you see any other equipment, did you inspect any 
other equipment as part of this audit, other than 
244 what you already testified to? A. No. 
Q. So that the changes that you made in the valu- 
ations were entirely outside of your actual 

The Court: Now you have 

Mr. McCally: Objection. 

The Court: I am going to sustain the objection. 

Mr. Strupp: Very well. 

The Court: I think you are going into something that 
you shouldn’t do at this time. 

Mr. Strupp: I have no further questions of Mr. Pace. 

The Court: Because you are not trying to impeach his 
testimony or anything else. He is your witness. 

Mr. Strupp: Well, I submit this, Your Honor, that all 
we have at the moment from the District is a lump sum 
change of the value of equipment. 

The Court: Is it wrong? It is up to you to show whether 
it is wrong. 

Mr. Strupp: This is true, but I think 

The Court: They can get it out of thin air, if they want. 

Mr. Strupp: One of the ways of determining it is the 
method that led up to this conclusion. 

The Court: No matter what method, let’s suppose they 

have actually reached the correct amount, take your 
245 furniture and fixtures, worth $507,577; the burden 
is on you to show that it isn’t right. 
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246 David Ward Kelley 


was called as a witness on behalf of the Petitioner, being 
first duly sworn, and testified as follows: 


. e * * * . * 


250 Cross Examination 
By Mr. McCally: 


Q. Mr. Kelley, these folders that you talked about, ex- 
actly what are they? A. Well, they are manila folders, 
and on the outside of the folder it gives you the equipment 
number. That is on the little tab at the top. Then there 
is a stamp, a form stamp that we stamp on the folder, and 
we record on that stamp the date the equipment was pur- 
chased, who it was purchased from, the cost of the equip- 
ment, whether it is leased or owned, the model, the serial 
number, whether the tax has been paid on the equipment 
for D. C. or in Maryland, accordingly. 

Q. Where do you get the information from that you 
put on the outside of this manila folder? A. From the in- 

voices from the manufacturer. 
Q. They come directly to you? A. They come 
directly to the Treasurer in Cheverly, Maryland, 
and he in turn forwards them to me, if the 

Q. Does he forward the original invoice? <A. Yes, sir, 
he does. 

Q. And they are maintained in your office? A. They are 
sent to me to record the information on the folder. Once 
T have the information recorded on the folder, T have no 
further use for it, I return it to him. 

Q. And the ecard file, this is kept by who? A. This is 
maintained at my office and I keep this at all times. 

Q. Do you do it yourself, or some employee? <A. I do it, 
and there are also other girls in the office that work for 
me who help me to maintain it. 

Q. All right. Now does 
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The Court: Excuse me. You are in charge? 
The Witness: Yes, sir, I am in charge. 


* * * * - * * * * 


Q. Now, on this schedule that you prepared—I 

252 understand you prepared this schedule yourself, is 

that correct? A. I prepared various portions of the 

schedule, also I had assistance in preparing it from the 
four girls that work for me, during that period. 

Q. All right. I notice in this schedule there is a value 
placed on each piece of equipment. A. Yes, sir. 

Q. How did you ascertain that value? A. This was 
ascertained by taking the cost of the equipment, minus 8%, 
and dividing the number—the age of the equipment. Let’s 
see, it has been a while since I computed this and I am 
not sure. I didn’t bring my notes with me on how I went 
about it. The 8% represented the, what I call the junk 
value, or the value that is always maintained in the equip- 
ment. Now, this was deducted from the cost of the equip- 
ment. Then I took 60 months and divided 

The Court: You can look at the thing yourself, if you 
want to refresh your recollection as to how you did it, 
you can look at this paper 

By Mr. McCally: 

Q. Would this book help you if you had this? 

The Court: The thing speaks for itself. The witness— 
it has all been testified to before. 

Mr. McCally: I understand, Your Honor. I just wanted 

it for the record. 
253 The Court: Yes. 
By Mr. McCally: 

Q. Do you use straight line depreciation? 

The Court: Do you know what straight line deprecia- 
tion is? 

The Witness: T don’t know what that means. 

The Court: It is the same amount every month or every 
year, whatever the period is. 

The Witness: Yes. 
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The Court: It doesn’t increase or diminish? 

The Witness: No, sir, it was the same, I deducted the 
same amount from each year as the equipment grew older. 

Mr. McCally: All right, sir. Did you personally exam- 
ine any of this equipment, these vending machines? 

The Witness: Examine the machine, itself? 


By Mr. McCally: 


Q. Yes. A. No, sir. I have seen the machines but I did 
not go out and examine them while I was preparing this 
report. 

Q. You just took it from the cards, is that correct? A. 
Everything I took was from the cards or from the folders. 


* * * * * * * * * 
254 Redirect Examination 
By Mr. Strupp: 


Q. With respect to the valuation shown on the schedule, 
on whose instructions did you, if anyone’s, did you arrive 


at these figures? A. On the instructions from Mr. James 
Lockard. 

Q. And he told you the method that was to be used? A. 
Mr. Lockard sat down with me and explained to me how 
I should determine the value of the equipment as of July 
1st of ’5S through ’61, and this I did by his instructions. 


* * * * * * * * * * 
Recross Examination 
By Mr. McCally: 


Q. In other words, you just made a mathematical com- 
putation? A. Yes, sir, that is correct. 


* * * * * ” 
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270 James W. Lockard 


was recalled as a witness herein, and having been previ- 
ously duly sworn, testified further as follows: 


oe - * * a * * * 
Re-cross Examination 
By Mr. McCally: 


271 Q. Now, I believe there was testimony by you 

last time as to the life of these existing machines 
which you place at approximately five years. Did you, 
yourself, determine that five-year life from your experi- 
ence with the Pepsi-Cola Company, or any other company? 
A. Pepsi and previous companies T have worked for in 
the vending business. 

Q. And this five-year life was established just on that 

experience, is that correct? A. Primarily, yes. 
272 Q. Do you reeall when you purchased the fran- 

chise of the Alexandria Pepsi-Cola Company? A. 
Yes. 

Q. Can you tell us when that was? A. January 1, 1962. 

Q. Did you acquire machines from the Alexandria cor- 
poration prior to that? A. Yes, I believe so. 

Q. They had a ‘‘Q’’ number, didn’t they, these ma- 
chines? <A. Yes. 

Q. Do you recall when that was? A. I was not involved 
in that purchase. I think it was 1956. 

Q. When you compiled Exhibit 36, did you use the life 
that those ‘‘Q’’ machines already had on them when you 
purchased them from Alexandria, or did you start with 
a new life? A. We started with a different life. 

Q. So actually those machines still had a past use prior 
to when you got them, is that correct? <A. Yes. 

Q. Varying periods? A. Yes, sir. 

Q. But this exhibit does not refleet that past use, 
273 is that correct? A. No, it does not. It is 250 ma- 
chines. 

Q. Do you know of your own knowledge what the aver- 
age age of these ‘‘Q’’ machines would be as used in this 
exhibit? 
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The Court: You mean not ‘‘would be’’—‘‘are,”’ or ‘‘is,”’ 
rather. 

Mr. McCally: Yes. 

The Witness: I think most of the ‘‘Q’’ machines that 
are in the exhibit, I would say 80% of them are no longer 
in existence. 


By Mr. McCally: 


Q. But at the time—we are talking about the tax years 
now involved in this ease. A. Yes. 

Q. Do you know what the average age of those machines 
are? A.I don’t believe I could tell you that without look- 
ing at the figures. 


” ” * * * * La * * 


° 

275 Q. Mr. Lockard, with respect to the machines pur- 
chased from the Alexandria company in 1956, how 

many machines did you say were in that group? A. Ap- 

proximately 250. 


Q. And how old would you say those machines were, on 
the average, when you purchased them, if you know? A. 
J don’t know. T couldn’t say without looking at the figures 
beeause I wasn’t involved in that purchase. 

Q. Were these machines on location, do you know? A. 
Thev were all on location. 

Q. Do you know how much was paid for all of these 
machines? A. No, I don’t believe IT could give you that 
figure without looking at the records. 

Q. Do you have any opinion as to the location, as to 
the value of the locations where those machines were at 
that time? A. Yes. Actually, I was new with the company 
when this transaction was going on, and it was settled 
before I was involved with it, but actually the company 
paid a much larger price for that equipment than it was 
worth. I don’t know what was the determining factor, but 
I do know the only thing we paid for in the business was 

the price of the machines. We paid nothing for the 
276 business that we got in all of the military bases 
where the machines were located at the time, so the 
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full price—I don’t know whether it was determined it 
would be put on the machines or what, but we paid noth- 
ing for the business itself. 

Q. Are you saying it was a lump sum price for these 
machines? <A. Yes. 

Q. As well as for the locations? A. That included the 
locations and the machines. 


* * * * * * * 


David Edward Kelley 


was called as a witness herein, and after being duly sworn, 
testified as follows: 


The Court: Give your full name and address to the 
reporter. 

The Witness: David Edward Kelley. 

Mr. McCally: Your Honor, this again is cross-examina- 
tion. 

The Court: All right. 


Cross Examination 
By Mr. McCally: 


Q. First I want to show you a schedule and ask 
you if you recognize this. A. Yes, sir. 

Q. Now this is a copy of the ‘“‘Q”? machines that were 
acquired by Pepsi-Cola, Washington, from the Alexandria 
company, is it not? <A. Yes, sir. 

Q. Did you give this particular schedule to Mr. Pace? 
A. He asked me if I would make it for him. 

Q. You made it from the original, is that correct? A. 
Yes, sir. 

Q. Do you have the original here today? A. Yes, sir. 

Q. Could we see that? 

The Court: What is that, the ‘‘Q’’ machines? 

Mr. McCally: That was the number placed on them. I 
think that is the Alexandria Company’s number, the ‘‘Q”’ 
number put on them. 


By Mr. McCally: 


Q. Mr. Kelley, when you prepared or supervised the 
preparation of Petitioner’s Exhibit 36, did you prepare 
the schedule from the original invoices of each individual 

machine? A. Would you restate that? 
278 Q. You know the schedule that you supervised 
the preparation of? 

The Court: Show it to him. 

The Witness: Yes, sir. 


By Mr. McCally: 


Q. Did you prepare this particular schedule from the 
invoices? A. In whatever cases I had the original in- 
voices, I used them. 

Q. When you prepared this schedule, did you include 
the freight costs? A. No, sir, I did not inelude the freight 
costs. 

Q. Did you include it in any of the machines? A. No, 
sir, to my knowledge, I did not. 

Q. Did you include the cost of installation? A. No, sir, 
T did not. 

Q. You took the straight factory price, is that correct? 
A. I took the price we paid for each individual machine. 

Q. In accounting practices, do you consider the freight 
price to be a part of the cost of the machine? A. T am 
not an accountant. 

Q. Are you the office manager over there? A. I am in 
charge of the Vending Department over in Alexandria. 

Q. Where did you get the cost price of the ‘*Q”’ 
279 machines, the ones that were purchased from Alex- 
andria? <A. From the list that you have. 

The Court: Are you talking about something there? 
Don’t you think you should identify it? 

Mr. McCally: I don’t know how to identify it. 

The Court: Well, Respondent’s exhibit. 

Mr. McCally: I am going to put that in, Your Honor. 
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The Court: You are talking about something that the 
record doesn’t disclose what it is. 

Mr. McCally: I was going to put it in evidence later, 
but I will do it now. 

The Court: Well, you can have it for identification, that 
is the purpose of using the identification system. 

Mr. Strupp: Your Honor, we will stipulate the admis- 
sibility of this exhibit in lieu of the original, which is also 
here. 

The Court: Suppose you mark it for identification. 

Mr. McCally: Will you mark this list of acquisition of 
“Q”? machines from the Alexandria Pepsi-Cola Company 
as Respondent’s Exhibit A for identification. 


(Whereupon, the document referred to was marked for 
identification as Respondent’s Exhibit A.) 


By Mr. McCally: 


Q. Mr. Kelley, where did you get Pepsi-Cola of Wash- 
ington’s price for the ‘‘Q’’ machine when they were 
280 acquired from Pepsi-Cola of Alexandria? A. You 
mean where did I obtain the information for my re- 
port? 
Q. Yes. A. From the list that you have. 
The Court: You are referring to Respondent Exhibit A? 
Mr. McCally: Yes. 


By Mr. McCally: 


Q. Mr. Kelley, how did you determine the 8% salvage 
value figure of all of these machines that were compiled 
in statistics in Exhibit 362 

The Court: You mean the mathematical 

Mr. McCally: No, where did he get the 8% figure from. 
He told us last time that in computing the price of these 
machines they set them up on a eertain—I think it was 
five-year life, and took a salvage value and deducted that 
from the original cost, as I recall. 


61 


Mr. Strupp: Your Honor, I think it has already been 
testified to that Mr. Kelley only made the calculations in 
this instance, that the decision as to what method was to 
be used and what valuation to be placed on these machines 
was Mr. Lockard’s. That was his previous testimony. 

The Court: I recollect that it was just a mathematical 
computation. 

Mr. MeCally: <All right. 


281 By Mr. McCally: 


Q. Mr. Kelley, do you reeall when you compiled 
Petitioner’s Exhibit 36, what age you used for the ‘Q” 
machines that were acquired from Alexandria? A. I am 
not positive of the age. I think I used a four-year, but 
there again I’m not positive. Mr. Lockard gave me the 
figure to use, computing the age for used and new equip- 
ment. 


* ° * * ° * * * * * 


Mr. MeCally: May I have Mr. Pace take the stand, Your 


Honor? 
William S. Pace 


was called as a witness hercin, and after being duly sworn, 
testified as follows: 


* * * 
By Mr. MecCally: 


Q. Have you made an analysis of Petitioner’s Exhibit 
36? <A. Yes, sir. 

Q. What did this analysis consist of? What did you 
physically do? A. I made an analysis 

The Court: Raise your voice. We can’t hear you. 

The Witness: I examined every junked or sold machine 
to determine the actual age of this machine so that we 
could determine the useful life of the taxpayer’s equipment 
that they disposed of. Actually, there was no life experi- 
ence on the new machines, so the only way we can deter- 
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mine their actual experience is by the machines that they 
sold or junked, and using the original dates of acquisition 
of some 236 ‘‘Q’’ machines that were still included in 
Exhibit 36. 


By Mr. McCally: 


Q. What did this analysis show you in relation to the 
junked machines and the sold machines? <A. I think you 
still have that schedule. Would you give it to me? 
es * * * * * * * ° om 
285 A. Exhibit No. 36, from page 1 through page 90, 

indicates there were 420 machines which they either 
sold or junked during the period, and using the original 
dates of acquisition on these 236 of the 253 ‘*Q’’ machines 
that they purchased, from a photostatie copy of our Ex- 
hibit A, indicates that the average life is 88.2 months, or 
seven years point four months. However, there were 46 
machines that were purchased used, and the original date 
of acquisition could not be determined, which would in- 
dicate they were older than what was included in the 

schedule. 
286 Mr. McCally: Your Honor, I would like to have 

this marked for identification. 

The Court: Respondent Exhibit B. 


(Whereupon the document referred to was marked for 
identification as Respondent Exhibit B.) 


The Court: Now the witness hasn’t identified it. He has 
testified about it, but he hasn’t identified it. 


By Mr. McCally: 


Q. I hand you what has been marked as Respondent’s 
Exhibit B for identification and ask you if you ean iden- 
tify it. A. This is a schedule I made, showing the average 
age of the sold or junked vending machines, using the orig- 
inal dates of acquisition as indicated on the original pur- 
chase of the ‘‘Q’ machine. 


> 


Q. What information did you use in compiling this Re- 
spondent Exhibit B? What was your source? A. The 
source was Exhibit No. 36, and our Exhibit A, which is a 
photostatie copy of the original dates of acquisition of the 
“*Q”’ machine. 

Mr. McCally: I am going to offer this in evidence at 
this time as Respondent Exhibit B. 

The Court: How about Respondent’s Exhibit A? You 
haven’t offered that yet, have you? 

Mr. McCally: I will offer this at the same time, 

287 then, Your Honor. I thought they stipulated to it, 
Your Honor. 

The Court: I know, but it hasn’t been offered in evidence. 


* * * * * ” * * * 


The Court: Do you have any objection to the 
exhibits? 
Mr. Strupp: We have no objection to the exhibits. 
The Court: All right, they will be received in evidence. 


(Whereupon, the documents heretofore identified as Re- 
spondent’s Exhibits A and B were reeeived in evidence.) 


o * * * * * * * 
By Mr. McCally: 


Q. Now, Mr. Pace, directing your attention to Respond- 
ent’s Exhibit A, which is the list of ‘‘Q’? machines that 
were acquired from Alexandria; have you had occasion to 
examine that list? A. Yes, sir. 

Q. And in so examining this list, did you make an analy- 
sis of the list in relation to what the original cost of the 
machines were and the cost that Pepsi-Cola of Washing- 
ton paid for these machines when they acquired them? A. 
Yes, sir, I arrived at a percentage factor, showing what 
they paid for them to the original cost. 

The Court: Let me see if I understand that answer. 
You mean you analyzed the list and found out what per- 
centage of the cost they paid for each machine? 
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The Witness: Yes, sir. 

The Court: When they bought them? 

The Witness: When they bought them from Alexandria. 

Mr. Strupp: I fail to see the materiality of this. There 
is no question about what this taxpayer paid for the 

machines, what the cost was to someone else. I don’t 
292 ‘think that has anything to do with the case. 
The Court: It is the cost to the taxpayer. 

Mr. Strupp: That isn’t the question. 

The Court: Yes, it was. It was what was the percentage 
of the original cost of the machine that was paid by the 
taxpayer when it acquired the Alexandria company, cou- 
pled with the number of years of that particular machine. 
Let’s say the machine was four years old and they paid 
one half of the purchase price. The argument can be made 
that the life of that machine was eight years. I mean 
that tends to show it—I don’t say it docs—but that is the 
purpose of the testimony. 

I have been very liberal with your side, and I think I 
have to do the same for the other. 


By Mr. McCally: 


Q. Were you able to make an analysis of all of these 
machines? 

The Court: You are talking about the ‘‘Q’’ machines? 

Mr. McCally: Yes. 

The Witness: I didn’t make an analysis of all of them, 
no. 


By Mr. McCally: 


Q. Why couldn’t you? <A. I just made an analysis of 

the ones over five years old, just to establish the 

293 fact that they paid more than eight per cent, which 

they stipulated was the residual of these machines. 

Q. Did you mark on Respondent’s Exhibit B the per- 

centage that they paid for these machines, the percentage 

of the original cost that they paid for these machines at 
the time of acquisition? 
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The Court: Wouldn’t that show on the exhibit? 

Mr. McCally: Yes, but this is a photostatic copy and is 
not the best copy in the world. I am just trying to set this 
up in the record so it will be easy to follow. 

The Court: It ought to be a good copy. 

Mr. McCally: That is the only copy we have. I didn’t 
put the original in evidence where the percentages are all 
on there. 

The Court: I understand that Exhibit B was made by 
him. You are talking about Exhibit A? 

Mr. McCally: I am talking about Exhibit A, yes, sir. 

Mr. Strupp: May I ask this: I think we are now dis- 
cussing a copy of an exhibit? 

Mr. MeCally: I don’t know what you call this list, but 
it is Exhibit A. 

Mr. Strupp: But the inquiry was as to percentages. 

The Court: You mean he wrote something on Exhibit A? 

Mr. McCally: Not after it was introduced in evi- 
294 dence. Prior to this he made the analysis, and he 
wrote it right on your photostatic copy of what is 

now Respondent’s Exhibit A. 

The Court: You mean that was something supplied to 
you by someone else? 

Mr. McCally: Yes. They photostated their own list and 
gave us a copy, as Mr. Kelley testified to. 

The Court: Now on certain machines, the witness testi- 
fied they were over five years old and he made certain 
computations. 

Mr. McCally: That is correct, Your Honor. 

The Court: He made the percentage of the purchase 
price—— 

The Witness: To the original purchase price, yes, 

Mr. Strupp: When we consented to the admission of 
this exhibit, IT was under the impression it was an exact 
copy of the original. Now I learn things have been writ- 
ten on it that are not on the original. 
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The Court: That is so understood, and the purpose of 
this testimony is to show something else is written on it. 
You are not bound by it. It is not something you gave. 
It is something they put on. 

Mr. Strupp: I would like the record to show it is not 
a copy of what we have. 

The Court: Yes, he is bringing that out. Now, it may 

be worthless because you can argue that it doesn’t 
295 cover all of the machines or any argument you want 
to make, but we can only do one thing at a time. 

Mr. MeCally: I would like to make this statement to 
the Court, Your Honor: The reason for marking this on 
what is now Respondent Exhibit A 

The Court: You don’t have to state that. 

Mr. McCally: I understand that. I am trying to show 
why we did it, and the reason for the testimony was to 
shorten the number of exhibits, because you would have 
to keep referring to another exhibit rather than if you had 
it all in one. Now what I planned to do, after making this 
disclosure, of course, was to ask the Court whether or not 
you want us to have the percentage figures here marked 
as Respondent Exhibit C or after this disclosure would it 
be sufficient to still mark it as ‘‘A’’, 

The Court: I think that is sufficient, and I will remem- 
ber it. 


5 * * ” ” 


Cross Examination 
By Mr. Kaufman: 


Q. Mr. Pace, do I understand that you never went to 

any Pepsi-Cola plant regarding the taxes which 

296 you have raised or the values which you have raised 

until after the last return which is in issue was 
filed? A. That is right, sir. 
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300 Q. Let me ask you this: You went out to the Pepsi- 
Cola plant on 17th Street and you spent four weeks 
there? A. Somewhere around that, yes, sir. 

Q. In what portion of the plant were the machines that 
were not on location? A. They were in the delivery area 
or storage area, in the back of the plant. 

Q. Would you have any idea how many machines were 
there? 


* ” * * 2 * * ” * * 


301 A.I saw these hundred or 150—whatever they 
happened to be. I didn’t go in and physically count 

them. 
Q. You didn’t go in and physically examine them? A. 
It is not my point to examine them. I am not an appraiser. 


. * * * * * * * * * 


Q. Did anyone else examine them for you? A. Yes, sir. 


° * a * * * * *” * * 


302 The Court: Now you have asked a double-barreled 
question. Let’s divide it up. First, if he knows the 
exact date when the machines were sold. 

The Witness: Only from the exhibit as indicated in No. 
36, Your Honor. This whole schedule on useful life, based 
on the one sold and/or junked, was taken from Exhibit 36. 
It was taken from 36. 

The Court: Now does Exhibit 36 show when they were 

sold? 
303 The Witness: It indicates a date as to when they 
were sold and to whom they were sold to. 

The Court: So you did find out what date they were 
sold? 

The Witness: Only as indicated on Exhibit 36. 

The Court: To the extent as indicated on Exhibit 36, 
he says, yes, he determined when it was sold. 
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319 Redirect Examination 
By Mr. McCally: 


Q. Mr. Pace, did you count the number of ‘*Q’’ machines 
on this exhibit that were over five years old at the 5-minute 
recess? A. Yes, sir. 

Q. How many were over five years old? A. 124. 


* * * * * * * s 
By Mr. McCally: 


Q. Do you know how many of these ‘‘Q’’? machines con- 
tained in Respondent’s Exhibit A were in use or listed in 
Petitioner’s Exhibit 36 during the tax year involved? A. 

Yes. 
320 Q. How many of thme? A. ‘ 


Recross Examination 


By Mr. Kaufman: 
Q. 236 of what? 


The Court: Of the 253. 


s * * * . * * * * * 


324 The Court: Are you going through the whole list 
of machines and find out how much he put on each 
machine? 

Mr. Kaufman: Yes, if the Court please, and T will state 
why, if you like me to. May I make a proffer? My proffer, 
if the Court pleases, this gentleman testified he put $5 on 
this machine that was bought in 1949 that had a sales price 
of $20 when we bought it, and I intend to show by this 
witness, go back to his records, that he put 25% of the sales 
price or of our cost on every machine, and he has already 
testified he didn’t look at them. 

The Court: Do you object? 

Mr. McCally: Yes, sir, I object. 

The Court: I am going to sustain the objection to that 
proffer. Now you have it in the record. 
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325 Mr. Kaufman: If the Court pleases— 
The Court: The opinion of the witness is of no 
value. 


By Mr. Kaufman: 


Q. But you are the one who audited the taxpayer’s rec- 
ords and you are the one who assigned the new values to 
the machines; isn’t that true? A. Yes, sir. 

e * * * * * * . ” 


328 Mr. Strupp: Also I would like to point out there 
has been no testimony on the part of the respondent 

as to the average life or value of the machine. The only 

testimony in that regard is from the petitioner. 

The Court: You have it right here. 

Mr. Strupp: Your Honor made the statement there has 
been testimony from both sides. 

The Court: No, the theory of both sides I said. We can’t 
go into every machine. I have to determine what is the 
average life, and then sit down and work it out mathe- 
matically. 


The Court: Let’s take the first page. T will give 
you an example, if you have it there. Here is a 
machine located at Greenbelt, Maryland, and it was pur- 
chased in February, 1950, which makes it 12 years old. 
It is valued at $22.80. Now, I don’t know whether that is 
the value Mr. Lockard put on it or the District put it on 
there. 
Mr. Lockard: All of those values are mine. I don’t 
know what the District did. 
The Court: We will take down the whole page, we can 
find out the average life of all of the machines there. 
Mr. Kaufman: If the Court please, let me say this in 
response to what you say: You must realize—well, you 
don’t have to realize, but this shows how many of these 
machines were in existence, and it shows how many were 
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on location on these dates, but other ones were sitting 
there, maybe, and we don’t know how long. Others were 
sitting there. 

As Mr. Lockard testified, he would take a 12 machine and 
put a9 machine. He testified as to value and he testified 
that many of these machines were on location and were 
worth less, that they were put on only to hold advertising. 
And I submit that when Your Honor examines the testi- 

mony, you are going to find that Mr. Lockard said 
334 he saw every one of these machines, that he could 

practically call them by name, and that he knew 
their condition. 

The Court: All right, you have almost convinced me that 
my ruling was wrong, but I permitted this testimony of 
Mr. Lockard on the theory of experience with machines 
generally. I think I am about to rule that the taxpayer 
hasn’t proven the value of each one of these machines, 
as you say. No proof is in the case. Do you want me to 
rule that? 

Mr. Kaufman: No, sir. And T don’t think it is proper. 
But you can rule it if you want to. 

The Court: You are arguing for it. 

Mr. Kaufman: No, I am not. 

The Court: Yes, you are. That is what your argument is. 

Mr. Kaufman: No, sir. 

The Court: Oh, yes, it is. There is no proof in this ease 
as to each machine. 

Mr. Kaufman: Mr. Lockard testified 

The Court: He didn’t testify he knew each machine. 

Mr. Kaufman: He testified he went from location to 
location and he knew the condition of the machines. 

The Court: Generally. He didn’t testify as to the con- 
dition of each of the machines. 

Mr. Strupp: May I ask, what analysis do you have in 

mind, Your Honor? 
335 The Court: T would like to have the life of this 
group of machines. What is the average life of 
these machines that are used here? 
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Mr. Strupp: When you say ‘‘average life,’’ he has made 
a judgment as to the useful life of the machines for the 
purpose of preparing the schedule. When you say “aver- 
age life,’ you mean those machines that were disposed 
of before? 

The Court: No. Let’s suppose now that the machines 
that were taxed on the first day of July cost blank dollars. 
Let’s Suppose that your life of the machine was 7 years, 
8 years, or 5 years. What is the average life? Let’s say 
that the average life is three years. You can use that to 
determine the value. There is no other way I see to do it. 

Mr. Strupp: I think what Mr. Lockard has done 

The Court: What the District did was they took 25%. 

Mr. Strupp: They took an 8-year life and, in addition 
to that, they used the 25% residual value. This we know, 
What Mr. Lockard has done is based on his experience and 
conclusions. 

The Court: That is right, and you take the average. He 
didn’t take any particular machine, he took them in groups. 
You tell me that machines that were hought such-and-such 

a year, that 20 machines bought such-and-such a 
336 year ought to be worth so many dollars hecause of 

his experienee. The machine may have been in ex- 
cellent condition in the shop. He said he didn’t know. Ho 
only took the average, 

Mr. Strupp: I see no way in which an analysis could be 
made at this time of anything other than what he has 
already done, namely, to express it in terms of what he 
deems to be the value of cach of these machines on each 
tax day. Maybe I don’t understand what Your Honor is 
getting at. 

The Court: Well, here is a machine that he valued at 
$12.50, $12.80, because it has 101 months. I don’t know 
whether he is right or not. He may be wrong about it. It 
may be worth $50, actually. The only reason he put $12.50 
was cause it was 101 months. He didn’t know what the 
condition of the machine was. It is purely an estimate. T 
have to do that too, but I don’t have to follow his. I have 
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to determine whether that is right or not. It is 101 months, 
and he has reduced it less than 10%. 

Mr. Strupp: That is because of his opinion that a ma- 
chine that is that old, based on his experience, has an 8% 
residual value. 

The Court: Regardless of what the condition was. He 
didn’t testify as to the condition of that particular machine. 
He didn’t go and look at it and say this is rusted or doesn’t 
work or something. That machine may be the most effici- 

ent machine they have. 
337 Mr. Strupp: I think he testified, Your Honor, that 
he sees every single machine frequently during any 
one tax period. He said he didn’t see every single ma- 
chine on July 1 of every year. 

The Court: Here are two machines at the top, No. 1 and 
No. 4, right here on this thing. No. 1 cost $285, and he 
has reduced the value to 22.50 and 101 months. And the 
other he reduced to $60 and used the same percentage. 
Now, you know as well as I do that the exact condition of 
those machines are not in the same condition, absolutely. 
One may be very efficient and the other one may not be 
worth anything. It is purely an average. He has averaged 
them. 

I have to average them because there is no other way 
to prove it. It is impractical to take cach machine individ- 
ually. 

Mr. Strupp: I agree, Your Honor. 

The Court: Now, we have a history of each one of these 
machines in question. I just want a little help. I am prob- 
ably wrong in needing that help. I probably should work 
it out myself. 

Mr. Strupp: We will be glad to give you whatever help 
we can, but I don’t quite understand what you are asking 
us to do. But we would be glad to do it if we understand it. 

The Court: Well, the Respondent has partly done 
338 it by taking something that happened in 1956 and 
analyze it and show you how long they had it, how 
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much it was worth, and whether it was paid for and it was 
so many years old. 

Mr. Strupp: That was only after they junked the ma- 
chines. 

The Court: I don’t know. 

Mr. Strupp: Their analysis, as I understand it, only 
had to do with machines that were sold or junked during 
this particular time. 

The Court: The machines that you bought down in Alex- 
andria, they took the year they were bought and the per- 
centage that you paid for them when you bought them from 
Alexandria, and 236 of those are on this list, so they testi- 
fied. Now, that throws some light on how long the machine 
has as a useful life. 

Mr. Strupp: That is right. That relates itself to the 
particular period of time. 

The Court: That is only a drop in the bucket, but it is 
some evidence of what a machine is worth after a certain 
number of years. It throws some light on it. 

Mr. Strupp: We, of course, established, I think, that 
there are reasons—— 

The Court: All of this testimony is nothing but an esti- 
mate. This is only an estimate of value. He has taken 

101 months and he found out what percentage of 
338A that is of his determination of useful life, and multi- 

plied the cost by that percentage and got this re- 
sult. That is all it is. It is purely an estimate. The first 
two machines here will show that. He uses the same per- 
centage. One cost $160 and one cost $285, and 101 months, 
and he took a percentage and applied it to it. 

T don’t say he is wrong. He may be right. What he has 
said—and he is a very honest person—he says in his ex- 
perience machines last 101 months of use, that they are 
only worth so much, but I am not bound by that. I think he 
may be perfectly honest, and yet the history of these ma- 
chines may show something entirely different. 
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Mr. Strupp: Of course it is our contention that history 
is not the sole basis for making this. 

The Court: That is all it is. He draws on his experi- 
ence, which is only human. 

Mr. Strupp: But what I mean, it is not the history of 
how long each of these machines have been actually in 
use that determines its value. 

The Court: There is some question of obsolescence in 
it, and there is some question of new improvements in it, 
that is true. He has testified to that. 

Mr. Strupp: As have other witnesses that we have. 

The Court: I know. I mean there is an element of im- 

provement of the machine, yes. But I don’t think 
339 that is entirely the fact. A lot of these machines 

are in use. You take a machine here, a machine that 
was purchased in 1950, and is still in use or was in use 
in 1960; you couldn’t convince me that that is not worth 
anything. He doesn’t hold that it is. 

Mr. Strupp: That is right. 

The Court: But there are some here—I will give you an 
example of it. Here are some machines purchased in 1950 
and—well, there is no value put on them at all. 

Mr. Strupp: I imagine they were disposed of. There is 
no machine there which was in existence—— 

The Court: That is right, that is disposed of. 

Mr. Strupp: Where there is no value, they were not 
there. 

The Court: All right. You see what I am driving at? J 
have to get an average of what these machines are worth. 
Then I have to take everything into consideration—freight, 
the fact that there is an improvement in the art, that the 
new machines are probable more valuable than the other, 
and yet it could be that they are more trouble. I don’t 
know. A lot of automobiles nowadays seem to be. That is 
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IN THE 
UNITED STATES COURT OF APPEAL 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,107 


PEPSI-COLA BOTTLING CO. OF WASHINGTON, D.C., INC., 


Petitioner, 


DISTRICT OF COLUMBIA, 
Respondent. 


BRIEF FOR RESPONDENT 


COUNTER-STATEMENT OF THE CASE | 

Pepsi-Cola Bottling Co. of Washington, D.C., Inc. , hereinafter 
referred to as "petitioner", is a Delaware corporation litensed to do 
business in the District, with its main office, during the tax years invoived 
herein, at 901 - 17th Street, N.W., Washington, D.C. : 

Petitioner is engaged in the business of manufacturing and selling 
soft drinks in the Metropolitan Area. One facet of petitioner's business is 
the dispensing of its beverages through vending machines, The number of 
machines varied during the tax years involved. In 1959, petitioner had 
2,800 vending machines; in 1960, 3,200 such machines; in 1961, it had 
3,500 of the machines; and in 1962, it used in excess of 5. 500 of the 


machines (J. A. 14). The vending equipment in controversy involves both 
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owned and leased machines, and the totals referred to above include both 
(J.A, 14), 

The parties stipulated that, for the purposes of this case, approx- 
imately 52 per cent of petitioner's vending equipment is regarded as being 
located in the District. The Tax Court set forth the exact percentages in 
its Finding of Fact 2 (b) (J. A. 14). 

Petitioner's witnesses testified that its vending machine business 
has expanded rapidly and, as a result, it has either purchased or leased 


additional equipment which must be periodically replaced due to inno-~ 


vations in vending machines. Although these witnesses testified that the 


useful life of petitioner's vending machines is 5 years, the Tax Court, on 
all the evidence, found that the average useful life of a vending machine is 
6 years (Finding of Fact No. 4; J. A. 16). Moreover, under cross~- 
examination, one of petitioner's witnesses admitted that many machines 
older than six years were and are still in use, although they are located in 
what was described as substandard locations (J. A. 33, 39, 40). The Tax 
Court found as a fact that at the end of the useful life of a vending machine 
the average residual value {junk value) is 8 per cent of the original cost 
of the machine. 

In its Exhibit No. 36 (referred to at J. A. 16), petitioner submitted 
a schedule of all vending machines in use by it during the tax years in 


question. The total value ascribed to the machines in that schedule was 


2 
v 


based on a useful life of 5 years with a residual value for €ach machine of 
! 


8 per cent of original cost (J.A. 16). The Exhibit was prepared by 


David W. Kelley, who was in charge of petitioner's vending accounts and 
| 
who testified as follows: 


252 "Q Allright. Inotice in this schedule there is 4 
value placed on each piece of equipment. 


A Yes, sir. 
Q How did you ascertain that value ? 


A This was ascertained by taking the cosi of the 
equipment, minus 8%, and dividing the number - the age 
of the equipment. Let's see, it has been a while since I 
computed this and Iam not sure. I didn't bring my notes 
with me on how I went about it. The 8% represented the, 
what I call the junk value, or the value that is always 
maintained in the equipment. Now, this was deducted 
from the cost of the equipment. Then I took 60 months 
and divided ~- 


THE COURT: You can look at the thing yourself, 
if you want to refresh your recoliection as to how you did it, 
you can look at this paper — 

BY MR. McCALLY: 

Q Would this book heip you if you had this ? 


THE COURT: The thing speaks for itself, 
The witness — it has all been testified to before. 


MR. McCALLY. Iunderstand, Your Honor. 
I just wanted it for the record. 


THE COURT: Yes. 
BY MR. McCALLY: 


Q Do you use straight line depreciation? 
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THE COURT: Do you know what straignt line 
depreciation is? 


THE WITNESS: I don't know what that means. 


THE COURT: It is the same amount every month 
or every year, whatever the period is. 


THE WITNESS: Yes. 

THE COURT: Ik doesn't increase or diminish? 

THE WITNESS: No, sir, it was the same, I 
deducted the same amount from each year as the equipment 


grew older. 


MR. McCALLY: Ail right, sir. Did you personally 
examine any of this equipment, these vending machines? 


THE WITNESS: Examine the machine, itseif? 
BY MR. McCALLY: 
Q Yes 


A No, sir. I have seen the machines but I did not 
go out and examine them while I was prep3ring this report. 


Q You just took it from the cards, is that correct? 


A Everything I took was from the cards or from the 
folders. 


Q Do you know if anybody else examined the machines, 
the vending machines, individually at the time this was being 
prepared? 

A I don't know if they did, no, sir. 


MR. McCALLY: Ihave no further questions, 
Your Honor. 


MR. STRUPP: I have one further question. 


b) 


REDIRECT EXAMINATION 


BY MR. STRUPP: 

Q With respect to the valuation shown on the 
schedule, on whose instructions did you, if anyone's, did 
you arrive at these figures ? 

A On the instructions from Mr. James Lockard. 

Q And he told you the method that was to be used? 

A Mr. Lockard sat down with me and explained 
to me how I should determine the value of the equipment as 
of July Ist of '58 through '61, and this I did by his instructions. 

MR. STRUPP: I have nothing further. 
RECROSS EXAMINATION © 
BY MR. McCALLY: | 


Q In other words, you just made a mathematical 
computation? 


A Yes, sir, that is correct. 
* * * 1" (SLA. 54-55.) 

James W. Lockard, petitioner's vice president in charge of sales, 
testified as to locations, cosis, and disposition of machines, and gave his 
opinion that the economic life of all of petitioner's machines in use during 
the tax years involved was five years. However, Mr. Lockard did not 
give any testimony as to the actual value of the vending machines on the 
tax day (July 1) for the tax years involved herein. Neither did petitioner 
present any evidence as to actual value of the vending machines in use 


during the tax years in question. Moreover, Mr. Lockard testified that 


6 

petitioner retains and uses many machines that are 7, 8, 9, 10, and 11 years 
oid. 

Petitioner called respondent's tax auditor to testify as a witness 
for the petitioner. This witness stated that he conducted the audit of peti- 
tioner's tax returns and examined certain of its records, and that his audit 
resuited in the placing of an increased value upon petitioner's personal 
property, among which were inciuded the vending machines in controversy. 


A:though petitioner did not contest any of the other increases in value placed 


upoa its personal property as the result of this audit (J. A. 46), it attempted 


fo inquire into the method used by respondent's auditor in arriving at the 
increased value of its vending machines. The Tax Court rejected this 
inquiry as improper (J.A. 49-51). 

On May 6, 1963, the Tax Court filed its Findings of Fact, Opinion, 
and Decisions. The decisions sustained the deficiencies in tax assessed 
against petitioner for the fiscal years ending on June 30 of 1960, 1961, and 
1962. The proceeding relating to the assessment of tax deficiencies for 
the fiscal year ending June 30, 1959, was dismissed for lack of juris- 
diction, On Msy 22, 1963, petitioner filed a motion for reconsideration 
and a motion to vacate. Respondent's opposition thereto was filed on 
May 29, 1963, and on May 31, 1963, the Tax Court denied both motions. 


This appeal was filed on June 26, 1963. 
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STATUTE INVOLVED | 


D.C. Code § 47-1202, 1961, provides: 

"All personal property in the District of Columbia 
subject to taxation shall be listed and assessed at not 
less than the full and true value thereof in lawful money."’ 

SUMMARY OF ARGUMENT 

The evidence introduced in this case by petitioner failed to 
establish the full and true vaiue in lawful money of petitioner's vending 
machines for the tax years involved, as required by D. C. Code § 47-1202. 

Petitioner's Exhibit No. 36, upon which it relies, and which 
tisted the various values which it placed on its vending machines for the 
tax years involved, was at best an exhibit showing the meted of depreci- 
ation used by petitioner. This method is known as straight-1 ine depreci- 
ation and, since there was no evidence that the resuit obtained by the use 
thereof was the equivalent of full and true value, petitioner did not meet 
its required burden of proof. 

The District taxing statute requires personal property subject to 
taxation to be listed and assessed at "full and true value" in lawful money. 
That value cannot be arrived at by using alone a sieaiont lane method of 
depreciation based on original cost. Since petitioner bottomed its case 
solely on its method of depreciation, the Tax Court was correct in 


sustaining the District's deficiency tax assessments. 


ARGUMENT 


I, 
Petitioner Failed To Establish That The Full And True 
Value Of Its Vending Machines Was Less Than That 
Determined By The District For Personal Property 
Tax Purposes. 
Section 47-1202, D.C. Code, 1961, provides: 
"AN personal property in the District of Columbia 
subject to taxation shall be listed and assessed at not 
less than the fuil and true value thereof in lawful money." 
Although petitioner presented several witnesses who testified at 
iength to the economic life of the vending machines in question, no evidence 
was introduced through any of these witnesses as to the market or true 
value of the machines on the tax date (July 1) for the tax years involved in 
this case. Petitioner's principal witness, Mr. James W. Lockard, its 
vice president in charge of sales, testified on several different occasions 
as to Costs of vending machinery and the disposition of vending machines, 
and gave his opinion as to the economic life of petitioner's machines in use 
during the tax years involved. This testimony included both owned and 
teased machines. However, non¢ of Mr. Lockard's testimony referred in 


any way whatsoever to, the actual value of the vending machines in contro- 


versy as required by Section 47-1202, supra. 
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The phrase "full and true value", as used in Section 47-1202, supra, 
is defined in Great Northern Ry. Co. v. Weeks, 297 U.S. 135, 139, 56 S.Ct. 
ees a 7 =< 
426, 80 L. Ed. 532, as follows: 
"The full and true value of the property is the 
amount that the owner would be entitled to receive as 
just compensation upon a taking of that property by the 
State or the United States in the exertion of the power of 
eminent domain. That value is the equivalent of! the 
property, in money paid at the time of the taking. 
Olson v. United States, 292 U.3. 246, 254. The 
principles governing the ascertainment of value for 
the purposes of taxation, are the same as those that 


control in condemnation cases, confiscation cases and 
ae a EY LT 
generally in controversies involving the ascertainment 


of just compensation. West v. C. & P. Telephone Co., 

* * *""" (Emphasis supplied to last sentence.) 

Petitioner sought to prove the full and true value of its machines by 
a written exhibit identified as Petitioner's Exhibit No. 36, which had been 
prepared by Mr. David W. Kelley who was in charge of PeEtonoms vending 
accounts. Since his testimony may be found in the Conmtemeraionent of 
the case herein and at pages 54-55 of the Joint Appendix, it is not repeated 
here. Reduced to its essentials as it related to the preparation of Peti- 


tioner's Exhibit No. 36, Mr. Kelley's testimony was to the effect that all of 


the "valuations" contained therein were obtained by using a straight-line 


method of depreciation. He testified further that that Exhibit was merely a 


computation physically prepared by him at the express direction of Mr. 


Lockard, and was not the result of an independent appraisal by anyone. 
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Finney and Miller, Principtes of Accounting, Intermediate, 


Sth Edition, Prentice-Hall, Inc. (1958), at page 355, says: 


"'The more modern concept of depreciation is 
expressed by the following definition proposed by the 
Committee on Terminology of the American Institute 
of Certified Public Accountants: 


"Depreciation Accounting is a system of accounting 
which aims to distribute the cost or other basic value of 
tangible capital assets, less salvage (af any), over the 
estimated useful life of the unit (which may be a group of 
assets) in a systematic and rational manner. It is a 
process of atiocation, not of valuation. * * *," 7 


Emphasis supplied. 
Straight-line depreciation is defined, at page 358, as follows: 


“Straight line method. This is the Simplest and 
most common method. E results in spreading the total 
depreciation equally over all periods of life, unless the 
periodic] charge is adjusted because of 2bnorma! 
operating activities, * * *" 


Intermediate Accounting, Arnold W. Johnson, Rineherd & Co., 


Inc. (1958), 2t pages 214-215, says: 


"A fixed asset is simply a 'bundie of future services 
récéivabie’ and as these services are used, the capital 
invested in the fixed asset converts into expense, i.e., 
depreciation expense. This being true, depreciation mav 
be defined as the dollar decline which occurs in the recorded 
“ccounting vaiue of a fixed asset because of the shrinkage in 
the amount of future services receivable. After depreci- 
ation expense has been recorded, the reduced net book value 
of a fixed asset represents the reduced amount of future 
service to be received from it. The term 'value’ here means 
accounting value based on the concept of a going concern — 
not market value nor value * * *," 
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In Wixon and Cox, Prircipies of Accounting, The Ronaid Press Co. 


£1961), page 126, it is stated: 


"DEPRECIATION 


x oe ox 


"#4 4 There are two common misconceptions 
regarding depreéciastion that merit special comment. 
First, the term book value is often erroneousiy thought 
to be synorymous with market vaiue. Deoeeciaion! 
however, as indicated above, is a process of cost 
aliocation; it is not 4 process of valughnon.” 


This Court, in District of Coiumbis v. 
356, 357, 159 F.2d 13, made the foliowing periinent observation in dis- 
cussing valué and its rejation to depx eci4hon: 


"** * The personal property tax 1s levied upon 
the fair cash value of the property, required to: be not 
less than its fuli and true vaiue in lawful money. The 
depreciation deduction on these income tax returns 
jpetationer's returns; was based upon the or iginial cost 
of the property and its estimated service lite. Fair cash 
vaiue acd cost depreciated on a str aight-line basis 4 


different concepts. Oue mich? be €vidence of the o:her 
and the, mighi coincide, Lut the assertion of one 3i one 
figure could not estop 2 “taxpayer to assert the other at 
a different figure. Perhaps automobile trucks furnish 
the €3s1est example of this ciear difference. Suppose 
such 4 truck hid cost $3. 000 in 1941 and had sn' 
estimared useful life of five years. Its depreciation, on 
a straight-line oe (and ignoring Salvage}, would be 
$600 » yeur and sts undeprecisted cost $3, 990, $2, 400, 
$1,899, $1,209, Se $690 at the beginnings of the 
respeciive years of its life. But its fir cash value at 


ony aie might be weil above or below those figures. 


** *" (Underscoring supplied. ) 
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According to the witness Kelley, petitioner consistentiy applied 
to 1tS vending machine equipment an annual Straight-line depreciation rate 
of 20 per cent of its original cost after having first deducted an 8 per cent 
figuré as junk or salvage value. Since there was no evidence that the 
result obtained by the use of this method of depreciation was the same as 
actual m2rket value, the Tax Court was clearly correct in approving the 
assessments. Moreover, petitioner's Exhibit No. 36 shows a tota? 
valuation for vending equipment in excess of the amounts originally shown 
on 1tS per sSonai property tax returns. 

The 20 per cent depreciation rate was consistently applied by 
petinoneér to ati of its vending machine equipment irrespective of whether 
this equipmeni had, in fact, a greater or lesser life than five years. In 
fact, Mr. Lockard’s testimony and petitioner's Exhibit No. 36 indicate 
that many vending machines had already been in use far in excess of the 
five-year economic life ascribed to them by péiitioner's witnesses, with 
the reésuit that no value was placed by petitioner upon these machines after 


five years even though they were stil on location and in use. 
J 8 y 


In a similar case, District of Columbia v. Capital Laundry & 


Dry Cieaners. Inc., 106 A.2d 695, 697, the Municipal Court of Appeals, 
now the District of Columbia Court of Appeais, in discussing Section 


47-1202 of the Code, observed as follows: 
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| 

"The Code requires that the taxpayer list his 
personal property 'at not less than the full and true value 
thereof in iawfu} money,’ and the property shall be 
assessed at its 'fair cash value’. The fair cash value of 
personal property is generally equivalent to its actual or 
market value. There can be no doubt that such values are 
not the equivalent of value arrived at by using a straight- 
line depreciation computation based on original costs. 
Fair cash value and costs depreciated on 4 straight-line 
basis are entirely different concepts. There is a pos- 
sibility that a straight-iine depreciation value might 
coincide with the fair cash vaiue of a piece of property, 
and the former might be evidence of the latter, but a 
showing by a taxpayer that he based his tax returns on 
such an accounting method is not proof that his returns 
were in accordance with the statutory requirements. * * * 


"Moreover, appejiee's witnesses at trial admitted 
that many of 1ts heavier pieces of equipment had a usable 
iife of more than ten vears, while some of iis lighter 
equipment had a iife of only two or three years. Atl of 
these ariicles were jumped together for accounting 
purposes and given an average life of ten years and 
depreciated accordingly. Obvious?v, such 2 system 
could not be the basis for determining the fair cash value 
of ali the individual pieces of appeitee's personal property 

a given tax dite." 


The Tax Court, in commer‘ing on this case, s3id: 


"* * * a: was held, we think correctiy, that the 
value of personal property for taxation purposes ' cannot 
be determined by using # straight~tine depreciation 
computation based on origin3] costs, which is exactly 
what the petitioner has done :n the exhibit mone 
above. ** *"" (J.A, 20.) 
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Market value must be established by competent evidence. Market 

value, as commonly defined, is that price which an article would bring on 

ale in the open market to a willing purchaser by a willing selier in the 
ordinary course of business. No evidence was presented by petitioner as 
to the market vaiue of any of the petitioner's innumerable pieces of vending 
machine equipment. The burden of proof is on a taxpayer bringing suit for 
a return of taxes, and the evidence musi show not only an error in judgment 
on the part of the tax assessor, but an error of so gross a nature as to 


amount to fraud or misconduct. Maish v. Territory of Arizona, 164 U.S. 


599, Watrous v. District of Columbia, 77 U.S. App. D.C. 295, 135 F.2d 654. 


Petitioner's evidéuce failed to show that the value placed by respondent on 
t J ‘s 
its vending machines was erroneous, much less arbitrary or eapr izious. 
? 
Petitioner's Exhibit No. 36, at best, shows only the acccurtir method 
y 9 . 


ight-line depreciation) used by petitioner in arriving at the figures 


As the Tax Court, after reviewing petitioner's evidence, said in 
its opinion: 


“There was no evidence as to the aciual value of any 
of the machines on the tax days. With the exception of a 
few machines which were in the petitioner's plant, none 
were viewed by any witness. Even the machines in the 
plant were not examined to determine their condition or 
value."" (J. A, 19.) 
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II. 
Petitioner's Questions Directed At Respondent's 
Witnesses’ Mental Processes Were Improper. 
Petitioner has complained that it was not permitted to inquire into 
the "basis" for the assessment of its personal property taxes. Although 
petitioner's counsel questioned the Tax Auditor who mide the District's 


assessments, a number of the questions were directed not to the basis of 


the assessment, but to the mental processes by which the auditor arrived 


at his assessment, and the Tax Court properiy sustained an objection to 


that line of inquiry. 
It is wei! settled that adminisirative officiais may not be questioned 


concerning the mental operations by which they reach their conclusions. 


CONCLUSION 
For the foregoing reasons, it is respectfully submitted that the 
deficiency assessments of personai property taxes against petitioner were 


proper assessments, and that the Tax Court's decisions to that effect 


should be sustained. 


CHESTER H. GRAY, 

Corporation Counsel, D.C. 

MILTON D. KORMAN, 

Principal Assistant Corporation 
Counsel, D.C. 

HENRY E. WIXON, 

Assistant Corporation Counsel, D.C. 

ROBERT E. McCALLY, 

Assistant Corporation Counsel, D.C. 
Attorneys for Respondent 

District Building, Washington, D.C. 
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QUESTIONS PRESENTED 


Petitioner seeks review of an order of the Civil Aero- 
nautics Board dismissing, without hearing and after the 
issuance by the Board’s Bureau of Enforcement of a Peti- 
tion for Enforcement, a complaint filed by petitioner re- 
questing the Board to issue an order directing Eastern 
Air Lines, Inc., to cease and desist from certain alleged 
Violations of the Railway Labor Act and the Federal Avia- 
tion Act. 


The questions presented are: 


. Did the Board err in dismissing the complaint without 
affording petitioner a hearing, and after petitioner had 
established a prima facie case of violations of the Fed- 
eral Aviation Act? 


- Did the Board err in dismissing the complaint under 
Section 1002(a) of the Act on the ground of its con- 
jecture that there may be a change in the status quo 
relative to the collective bargaining representative of 
the employees involved? 


. Did the Board err in dismissing the complaint under 
Section 1002(a) of the Act on the ground that peti- 
tioner had chosen to invoke the independent and con- 
current jurisdiction of the federal courts over some 
of the alleged unlawful acts? 


. Did the Board act unreasonably, capriciously and arbi- 
trarily, and in so doing deprive petitioner of the due 
process of law, by dismissing the complaint on the 
‘basis of an assumed statement of facts, which facts 
are not only not supported by the substantial evidence 
in the record, but are controverted by the record? 


__5. Was it an abuse of discretion for the Board to dismiss 
‘* the complaint on the grounds stated? 
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IN THE 


United States Court of Appeals 
Hor The Bistrict of Columbia Cirrnit 


No. 18,096 


FLIGHT ENGINEERS’ INTERNATIONAL 
ASSOCIATION, EAL CHAPTER, AFL-CIO, 


Petitioner 
v. 


CIVIL AERONAUTICS BOARD, Respondent 
EASTERN AIR LINES, INC., Intervenor 


ON PETITION FOR JUDICIAL REVIEW OF AN 
ORDER OF THE CIVIL AERONAUTICS BOARD 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under Section 
1006 of the Federal Aviation Act, 49 U.S.C.A. § 1486, and 
under Section 10 of the Administrative Procedure Act, 5 
U.S.C.A. § 1009. The venue of this Court is established by 
Section 1006(b) of the Federal Aviation Act, 49 U.S.C.A. 
§ 1486(b). 

Petitioner is the complainant in the proceedings before 
the Civil Aeronautics Board as to which review is sought, 


2 


and the party against whom the Board’s order was issued, 
and as such has a ‘‘substantial interest’’ in the Board’s 
order within the meaning of Section 1006 of the Federal 
Aviation Act. 


The Board’s order, No. E-19923, dismissing the com- 
plaint without hearing, was dated August 19, 1963. The 
Petition For Judicial Review to this Court was filed Sep- 


tember 5, 1963, within sixty days after the entry of the 
order. 


STATEMENT OF THE CASE 


Section 401(k)(4) of the Federal Aviation Act, 49 
U.S.C.A. § 1371(k) (4), provides : 
‘*Tt shall be a condition upon the holding of a certificate 


by any air carrier that such carrier shall comply with 
sections 181-188 of Title 45.”’ 


Petitioner, sometimes hereinafter referred to as ‘“‘EAL 
Chapter,’’ believing that Eastern Air Lines, Inc.,? was 


not in compliance with those provisions of Title 45, com- 
monly known as the ‘‘air part’’ of the Railway Labor Act, 
filed a complaint against Eastern with the Civil Aeronautics 
Board, and invoked the jurisdiction of the Board under 
Sections 204(a), 401(¢), 401(k)(4), and 1002 of the Act 
(Tr. 1). This complaint stated six basic claims against 
Eastern, as follows: 


1. That Eastern had violated the Railway Labor Act by 
insisting upon and making changes in the terms and con- 
ditions of employment of flight engineers without having 
filed any notice of intended change as required by Section 
6 of the Railway Labor Act, 45 U.S.C.A. §156. (Tr. 17) 

2. That Eastern had violated the Railway Labor Act by 


1 Hereinafter, Eastern Air Lines, Inc., will be referred to as 
*‘Bastern’’ and the Civil Aeronautics Board, as the ‘‘Board.’’ 
References to the record before the Board will be indicated as 


Ty ” 


bargaining with the individual flight engineers. (Tr. 17) 


3. That Eastern had violated the Railway Labor Act by 
negotiating with another union, the Air Line Pilots Asso- 
ciation, on matters as to which Eastern was obligated to 
bargain only with HAL Chapter. (Tr. 17) 


4. That Eastern had violated the Railway Labor Act by 
refusing to bargain in good faith with EAL Chapter, with 
the intent and purpose of eliminating EAL Chapter as the 
certified bargaining representative for flight engineers. 
(Tr. 18) 


9. That Eastern had violated the Railway Labor Act by 
discriminatorily conditioning the return to work of the 
striking flight engineers upon their relinquishment of the 
right to exercise seniority on jet equipment, and by dis- 
criminatorily discharging and refusing to employ any strik- 
ing flight engineers even though they had not yet been, and 
could not legally be, permanently replaced by pilots repre- 
sented by the Air Line Pilots Association. (Tr. 17) 


6. That Eastern had violated Section 204 of the Railway 
Labor Act, 45 U.S.C.A. § 184, by refusing to process or 
submit to a Board of agastment certain grievances filed 
by the EAL Chapter and the individual flight engineers. 
(Tr. 18) 


EAL Chapter requested that the Civil Aeronautics Board 
hear the complaint and, if the allegations were determined 
to be well-founded, order Eastern to cease and desist. (Tr. 
19). Additionally, EAL Chapter asked that, in the event 
Eastern refused to comply with the Board order to cease 
and desist, the Board suspend or revoke the authority of 
Eastern to engage in air transportation service. (Tr. 19) 


The complaint was assigned a docket number by the 
Board, and referred to the Board’s Bureau of Enforcement 
for disposition in accordance with the Board’s rules. 


When EAL Chapter invoked the enforcement procedures 
of the Federal Aviation Act by filing its complaint with the 
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Board, there were already pending in the federal courts 
two lawsuits against Eastern brought by EAL Chapter 
under the Railway Labor Act and 28 U.S.C.A. § 1337 over 
some but, very importantly, not all of the allegations of 
unlawful conduct asserted in the complaint to the Board.? 
Both lawsuits involved applications by EAL Chapter for 
interlocutory injunctive relief; in both, the requested inter- 
locutory relief was denied on the basis of written submis- 
sions only. No hearings had been had in either. In neither 
case had the Court dismissed the complaints. 


On September 25, 1962, Eastern Air Lines, Inc., filed an 
answer to the complaint before the Board. (Tr. 52). Be- 
sides addressing itself to the allegations of the complaint, 
the answer related the pendency of the aforementioned liti- 
gation, and placed before the Board a voluminous ‘‘State- 
ment’’ which purported to trace the progress of the current 
strike by the flight engineers against Eastern and the events 
leading up to it. (Tr. 70-122) 


Four months later, during which time other submissions 
were filed,* the Bureau of Enforcement on January 22, 
1963, under the provisions of Rule 206 of the Board’s Rules 
of Practice, 14 C.F.R. § 302.206 (Appendix A, infra, p. 3a), 
docketed a Petition for Enforcement against Eastern based 
upon the complaint of EAL Chapter. (Tr. 290). The 
Bureau found that the complaint contained: 


‘‘reasonable grounds to believe that the provisions of 


2 For the convenience of the Court, a brief chronology of the 
litigation is annexed hereto as Appendix B. 


3 Only one of these, the ‘‘Reply’’ of EAL Chapter filed Octo- 
ber 26, 1962, is pertinent here. At pages 2-6 of that ‘‘Reply,’’ EAL 
Chapter alleged further violations of the Railway Labor Act which 
had occurred subsequent to the filing of the original complaint. 
(Tr. 204-208) It was the intent of EAL Chapter to introduce 
evidence of these newly-developed facts at the hearings before a 
Hearing Examiner, and to amend and conform the complaint to 
this evidence. 
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Section 401(k) of the Act have been and are being vio- 
lated by Eastern, and that formal investigation of such 
alleged violations by the Board is in the public inter- 
est.”’ (Ibid.) 

Eastern responded to the Petition for Enforcement by 
filing a ‘‘Motion To Dismiss.’’ (Tr. 293). Responsive plead- 
ings to this Motion were filed by EAL Chapter (Tr. 366) 
and by an Enforcement Attorney on behalf of the Bureau of 
Enforcement. (Tr. 399). No Hearing Examiner was ap- 
pointed by the Board. No evidentiary hearing was afforded. 
Instead, the Board took the Motion To Dismiss under ad- 
visement. Finally, by order dated August 19, 1963, the 
Board granted the Motion To Dismiss and summarily ter- 
minated the enforcement proceeding against Eastern. (Tr. 
455) 

The Board, in its order dismissing the complaint, did not 
reverse the findings of the Bureau of Enforcement per se. 
Thus, the Board did not deny, as specifically found by the 
Bureau of Enforcement, that there were ‘‘reasonable 


grounds to believe that the provisions of Section 401 (k)... 
are being violated by Eastern... .’’? Rather, the Board 
found that: 


“‘,.. it would be inappropriate to assume, in the light 
of this background, that FEIA will continue as the 
certified bargaining representative for Eastern’s flight 
engineers and that there will be a continuing duty on 
the part of Eastern to bargain with FEIA as the ap- 
propriate bargaining agent for the engineers. If the 
Board were to hold a hearing on the complaint, a hear- 
ing that might last several years at great expense and 
inconvenience to all concerned, there is a substantial 
risk that prior to, or shortly after the completion of 
the hearings ALPA, rather than FELA might be certi- 
fied by the National Mediation Board as the bargaining 
agent for Eastern’s pilots and pilot engineers or flight 
engineers. ... Under these circumstances, even if the 
Board were to find that Eastern had violated the Rail- 
way Labor Act, and accordingly was in violation of 
section 401(k)(4) of the Federal Aviation Act, the 
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Board could not direct Eastern to commence good faith 
bargaining with FELA, and any action on the Board’s 
part would have to be confined to providing a remedy 
to individuals who have suffered as a result of past 
violations of the Act, as opposed to enforcement of a 
continuing duty of compliance. 


“Inasmuch as the Board could not take any effective 
action to require future bargaining by Eastern with 
FEIA, prior to a resolution of the jurisdictional con- 
troversy between ALPA and FEIA, to proceed with a 
hearing on the present complaint would not be in the 
public interest. The Board’s function under 401(k) (4) 
of the Federal Aviation Act is to protect the public 
interest from continuing violations of the Railway La- 
bor Act which might lead to disruption of air trans- 
portation arising from labor disputes. The public in- 
terest would not be served if the Board were to proceed 
with a hearing solely to provide a forum for the ad- 
justment of private grievances, particularly where an 
adequate remedy is available in the courts, and where, 
as here, there has been resort to the courts to the ex- 
tent previously indicated. We find, therefore, that the 
public interest would not be served by holding a hear- 
ing on FEJA’s complaint prior to such time as the 
jurisdictional dispute between FEIA and ALPA is de- 
termined and it shall affirmatively appear that FEIA 
will continue as the certified bargaining representative 
for Eastern’s flight engineers.’’ (Tr. 460-461) 


The Board further found that: 


‘¢... under the facts and circumstances of this case 
the public interest would not be served by re-litigation 
of those issues which have been determined by the 
courts, and by instituting proceedings which will paral- 
lel such continuing court litigation as may be pursued 
by FEIA.”’ 


* * e oe 


‘¢... In light of the extensive nature of court litiga- 
tion which has at this time finally determined so great 
a portion of the allegations set forth in the complaint, 
we conclude that investigation or action on the Board’s 
part would be warranted only upon a showing of a 


peculiar requirement of the public interest for Board 
proceedings in this matter. The complaint and other 
documents filed with the Board fail to set forth any 
facts which would indicate that there is such a public 
interest requirement. We conclude, therefore, that con- 
sidering the sum total of the nature and effect of the 
past and pending court litigation that a hearing on the 
complaint would not be in the public interest or in 
furtherance of the purposes of the Federal Aviation 
Act.’? (Footnotes omitted) (Tr. 462-463) 


The posture of the complaint before the Board was thus 
exactly as it was before the Bureau of Enforcement. ‘‘Reas- 
onable grounds”’ existed to support a finding of violations 
of the Act by Eastern; a prima facie case against Eastern 
had been established to the satisfaction of both the Bureau 
and the Board. But, for the Board, there were other reas- 
ons, reasons not going to the sufficiency of the complaint or 
Petition for Enforcement, why the enforcement proceeding 
should be terminated. 


It is this order of which judicial review is sought. 


STATUTES AND AGENCY REGULATIONS 
INVOLVED 


The pertinent provisions of the Federal Aviation Act are 
set out in Appendix A, infra p. la, as are the pertinent 
regulations of the Civil Aeronautics Board. 


STATEMENT OF POINTS 


1, The Board had no authority to dismiss the complaint 
of EAL Chapter, after the Bureau of Enforcement had 
issued a Petition for Enforcement, without affording EAL 
Chapter an evidentiary hearing. 


2. Section 1002(a) of the Federal Aviation Act does not 
permit, as it was interpreted by the Board to permit, dis- 
missal of a complaint and termination of an enforcement 
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proceeding simply because the Board has doubts about the 
future status of the complaining party as the bargaining 
representative for the employees involved. 


3. Section 1002(a) of the Act does not permit dismissal 
of a complaint and termination of the enforcement pro- 
ceeding simply because the complaining party has also in- 
voked the independent jurisdiction of the federal courts 
over some of the alleged unlawful acts. 


4. The Board’s order rests upon certain findings which 
are not only not substantiated by the record, but are contro- 
verted by the record. 


SUMMARY OF ARGUMENT 


1. The Civil Aeronautics Board was without any author- 
ity to dismiss the Complaint of EAL Chapter without hear- 
ing after the Bureau of Enforcement had issued a Petition 
for Enforcement. Once the Bureau of Enforcement had 
found there were ‘‘reasonable grounds’’ to believe Eastern 
had violated the law, and that an enforcement proceeding 
against Eastern would be in the ‘‘public interest,’’ the 
Board was without power to terminate that enforcement 
procedure for the reasons assigned. 


That the Board lacks such authority is confirmed by the 
provisions of the Federal Aviation Act, the well-spring of 
Board power. Confirmation flows also from the Board’s 
own regulations which have vested in the Bureau of En- 
forcement the power the Board seeks itself to exercise in 
this case. The decisions of the courts reviewing similar 
efforts by administrative agencies to interfere with and pre- 
empt delegated enforcement functions should be followed 
here. Otherwise, orderly and fair administrative procedure, 
including a separation of functions mandated by the Ad- 
ministrative Procedure Act, will be frustrated. 


2. Section 1002(a) of the Federal Aviation Act does not 
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permit the Board to refuse to exercise its jurisdiction for 
either of the two reasons relied upon in dismissing the com- 
plaint and in terminating the enforcement proceeding. The 
first reason, the Board’s conjecture regarding the future 
status of EAL Chapter as the bargaining agent, finds the 
Board disregarding the existing status of EAL Chapter as 
bargaining agent and adjudicating questions it lawfully 
cannot decide because the National Mediation Board has 
exclusive jurisdiction over such matters. In addition, the 
Board is found contradicting its official position recently 
asserted in Southern Airways, Inc., infra, p. 10, another 
proceeding remarkably like the instant one. The second rea- 
son given by the Board for not assuming jurisdiction, that 
EAL Chapter has chosen to resort to other legal proceed- 
ings to vindicate its rights, flies in the face of the well-es- 
tablished principle that proceedings to enforce a federal 
statute may proceed simultaneously where the courts and a 
federal administrative agency have concurrent jurisdic- 
tion. Again, the Board here departed from its previous 
rulings on this precise issue, rulings which are rooted in the 
uniform practice of other agencies and in decisions of the 
courts. 


3. Prefatory, but fundamental, to the Board’s refusal to 
act in this case is its statement of the facts, a statement 
which can only be described as amazing in the premises. In 
that statement the Board purports, on a Motion to Dismiss, 
to resolve disputed factual issues against EAL Chapter, 
the party against whom the Motion To Dismiss was filed, 
contrary to any accepted practice. In that statement also, 
the Board purports to make ‘‘findings,’’ without the benefit 
of any evidentiary hearing. Furthermore, even assuming 
the Board was not required to accept the well-pleaded facts 
of the complaint as true, and was not required to hold an 
evidentiary hearing to resolve disputed factual issues, the 
ultimate findings of the Board are in certain instances based 
on matters dehors the record, and are in other instances 
flatly contradicted by matters which are in the record. 


10 
ARGUMENT 


IntTRoDUCTION 


The complaint of EAL Chapter against Eastern charged 
violations of the law which, if proved and if uncorrected, 
would justify the Board under Section 401(g) of the Act, 
49 U.S.C.A. § 1371(g), in suspending or revoking Eastern’s 
certificates, the same sanctions available if Eastern had 
been found guilty of unfair methods of competition (§411) 
or of charging discriminatory rates (§404). Yet, for rea- 
sons which have no relationship to the merits of the com- 
plaint, and do not go to whether the allegations of the com- 
plaint are true and sufficient, and after the Board’s own 
Bureau of Enforcement had found ‘‘reasonable grounds”’ 
to believe Eastern was guilty of the alleged violations, the 
Board summarily dismissed the Complaint without hearing 
and terminated the enforcement proceeding. 


The reasons assigned by the Board in its decision are 
that it will not knowingly consent to an enforcement pro- 
ceeding where (1) possibly, at some undisclosed time in 
the future, the complaining party no longer exists; and (2) 
the action really is one to settle a ‘‘private grievance’’ for 
which other forums have been provided. That allegations 
of serious violations of the law have been made, over which 
the Board has held it has jurisdiction, see Air Line Pilots 
Association v. Southern Airways, Inc., C.A.B. Docket No. 
11654, petition for review dismissed as moot, Southern 
Pilots Association v. C.A.B..—F. 2d—, 53 L.R.R.M. 2503 
(D.C. Cir. 1963), appears of no significance to the Board.* 


* The Board’s dereliction of responsibility herein is comparable 
to what would be the case if a court, upon the presentment of an 
indictment or information for robbery, advised the complaining 
witness and the prosecuting attorney that no prosecution will lie, 
not because robbery is not a crime, not because the facts are not 
supported or the indictment well-drawn, but rather because the 
matter evolves out of a ‘“‘private grievance,’’ and besides, a civil 
action for conversion will lie. 
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Congress, in Section 401(k) (4) of the Act, has command- 
ed that ‘‘it shall be a condition” for the continued perform- 
ance of air transportation service that an air carrier comply 
with obligations of the Railway Labor Act. Thus Congress 
has determined it to be in the public interest that the Board 
insure compliance by carriers with the conditions in their 
certificates. Surely, the fact that ‘private interests’? or 
‘‘private grievances,’’ however the Board defines the illu- 
sory term, may be incidentally affected or vindicated by 
Board action, is no barrier to the Board’s faithful perform- 
ance of its statutory duty to enforce the law.* 


The central question presented by the complaint of EAL 
Chapter is whether Eastern violated the Railway Labor 
Act. If so, then remedial action is impelled by the Federal 
Aviation Act. Rather than addressing itself to the viola- 
tions alleged, the Board has myopically focused on EAL 
Chapter, the complaining party: Will EAL Chapter con- 
tinue to represent the employees? Did Petitioner resort to 
other forums? These questions come too late. Congress 
has already disposed of them and, by the total absence of 
any reference to such criteria in the Federal Aviation Act, 
has determined the answers to them totally irrelevant in 
the enforcement of the Act. ‘‘It is an unnatural construction 
of the Act which would require the Commission to sit idly 
by and wink at practices that lead to violations of its provi- 
sions.’’ American Trucking Ass’n. v. United States, 344 
U.S. 298, 311 (1952). 


The Board’s refusal to ‘‘provide a forum for the adjust- 
ment of private grievances’? to EAL Chapter in this case 


5 N.L.R.B. v. Newark Morning Ledger Co., 120 F. 2a 266 (3rd 
Cir.), cert. denied, 314 U.S. 693 (1941) (existence of private action 
by employees for wrongful discharge does not negate the ‘‘public 
right’’ to non-discriminatory treatment, nor void remedial action 
of reinstatement plus back pay by Labor Board); International 
Brotherhood of Operative Potters v. N.L.R.B., F. 2d 7 
53 L.R.R.M. 2489 (D.C. Cir. 1963) (6% interest on back pay 
awards to reinstated employees is in ‘‘public interest’’). 


12 


is the more peculiar in the light of the fact that a forum 
was provided without hesitation for the Air Line Pilots 
Association in the Southern case, supra. The Board cannot 
distinguish that case, or excuse the unequal application of 
the law between that case and the instant one. Southern 
Airways, like Eastern, had hired replacements for the 
strikers, and was operating; the disruption to air trans- 
portation was as unlikely in Southern as here. The wrongs 
complained of by ALPA in Southern were ‘‘past viola- 
tions’’ of the Act, namely a failure to bargain in good 
faith, just as in the instant case.* Finally, the remedy im- 
posed in Southern inured to the advantage of individual 
employees, and to this extent settled ‘‘private grievances,”’ 
in that individual pilots were ordered reinstated to their 
employment. 


Petitioner respectfully suggests this Court, on the record 
before it, can arrive at no other conclusion than the Board, 
by its dismissal of Petitioner’s complaint without hearing, 


and by the summary termination of the enforcement pro- 
ceeding after the Bureau of Enforcement found there were 
‘reasonable grounds’’ to believe Eastern had violated the 
law, is in dereliction of its responsibility. 


I. THE BOARD HAD NO AUTHORITY TO DISMISS 
THE COMPLAINT, AFTER A PETITION FOR EN. 
FORCEMENT HAD BEEN ISSUED, WITHOUT AF- 
FORDING A HEARING. 


A. Tue Feperat Aviation Act anD THE Boarp’s Own 
Recurtations Do Nor Permrr Discretionary TERM- 
INATION Or AN ENFORCEMENT Proceepinc Arter THE 
Boarp’s Bureau oF ENFoRCEMENT Has InitT1raED THE 
PROCEEDING. 


6 That the complaint states ‘‘past violations’’ rather than ‘‘con- 
tinuing’’ ones has not precluded the Board from issuing cease and 
desist orders in other instances. Past unlawful acts must also be 
remedied. Arrow Airways, 12 C.A.B. 406, 410 n. 1 (1951). 
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The Board, purporting to act under 1002(a) of the Act, 
found that: 


“in the circumstances surrounding the present labor 
controversy between FEIA and Eastern, investigation 
and action by the Board at this time would not be in 
the public interest, and is not warranted.” 


The Board thereupon dismissed the complaint of EAL 
Chapter and terminated, summarily and without hearing, 
the enforcement proceeding against Eastern. 


Section 1002(a) of the Act provides in pertinent part: 


“Any person may file with the Administrator or the 
Board, as to matters within their respective jurisdic- 
tions, a complaint in writing with respect to anything 
done or omitted to be done by any person in contra- 
vention of any provisions of this chapter, or of any 
requirement established pursuant thereto. If the person 
complained against shall not satisfy the complaint and 
there shall appear to be any reasonable ground for 
investigating the complaint, it shall be the duty of 
the Administrator or the Board to investigate the mat- 
ters complained of. Whenever the Administrator or the 
Board is of the opinion that any complaint does not 
state facts which warrant an investigation or action, 
such complaint may be dismissed without hearing.” 


To implement the enforcement procedures mandated by 
Section 1002(a), the Board has promulgated certain “Rules 
Applicable to Economie Enforcement Proceedings,” 14 
C.F.R. §§ 302.200-217. These rules govern all economic 
enforcement proceedings before the Board, and are to be 
adhered to by all parties to such proceedings. 


To invoke the enforcement procedures thus established, 
Section 302.201 provides that ‘‘any person’? may make a 
formal complaint to the Board, which is then referred to 
the Board’s Bureau of Enforcement. This filing does not 
ipso facto mean a formal enforcement proceeding will be 
instituted. Section 302.201 specifically provides: 


“The submission of a formal complaint by a person 


other than an enforcement attorney ... shall not in 
itself result in the institution of a formal economic 
enforcement proceeding and a hearing with respect 
to the complaint unless and until the Director of the 
Bureau of Enforcement dockets a petition of enforce- 
ment...” 


Before a petition for enforcement may be “docketed” by the 
Director of the Bureau of Enforcement, he must determine 
that there are reasonable grounds to believe that the act 
has been or is being violated and that investigation is in 
the public interest. Once such a petition has been docketed 
and served, the enforcement proceeding has been instituted 
and processing is to continue in regular course. Thus, Sec- 
tion 302.206 provides in pertinent part: 


“Whenever in the opinion of the Director of the Bureau 
of Enforcement there are reasonable grounds to believe 
that any provision of the act ... has been or is being 
violated, that .. . efforts to satisfy a complaint ... have 
failed, and that investigation .: . is in the public in- 
terest, the Director of the Bureau of Enforcement may 


institute an economic enforcement proceeding by 
docketing a petition for enforcement .. . The petition 
for enforcement, and accompanying complaint, if any, 
shall be formally served upon the respondent and com- 
plainant. The proceedings thus instituted shall be proc- 
essed in regular course in accordance with this part...” 


An Answer to the petition for enforcement may be filed, 
Section 302.207, and a prehearing conference held, Section 
302.211. Section 302.213 then provides: 


“After the issues have been formulated, whether by 
the pleadings or otherwise, the examiner or the Board 
shall give the parties reasonable written notice of the 
time and place of the hearing.” (Emphasis added.) 


Before examining the conclusions which follow from 
this review of the statutory and regulatory scheme, it is 
necessary to look briefly at the office of the Bureau of 
Enforcement and determine precisely its role in the enforce- 
ment of the Federal Aviation Act. Public Netice 15— 
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Statement of Organization and Delegations of Final Au- 
thority, 26 F.R. 7231 (1961), sets forth the internal organi- 
zation of the Civil Aeronautics Board and the delegated 
authority of the constituent offices and bureaus. Section 8.2 
provides that: 


‘Functions of the Director. The Director supervises 
the Bureau of Enforcement which is responsible for 
the development and execution of a program to obtain 
compliance with the provisions of the Federal Aviation 
Act of 1958, and of regulations, orders and other re- 
quirements promulgated by the Board.” (26 FR. at 
7238) 


Section 8.3 provides in pertinent part: 


“Delegated authority of the Director, Bureau of En- 
forcement. The Board has delegated to the Director, 
Bureau of Enforcement, the authority to: 


A. Institute an economic enforcement proceeding by 
docketing a petition for enforcement whenever, in 
his opinion, there are reasonable grounds to believe 
that any provision of the Act or any rule, regulation, 
order, limitation, condition or other requirement 
established pursuant thereto, has been or is being 
violated, that efforts to arrive at any adjudication 
or settlement have failed and that investigation 
of the alleged violation is in the public interest. 


. Advise the complainant in writing within a rea- 
sonable time after a formal complaint has been 
processed that no enforcement proceeding will be 
instituted with respect to his complaint and the 
reasons therefor; such letter shall be deemed an 
order of the Board dismissing the complaint unless 
complainant requests the Board to review the ruling. 


. Institute and prosecute in the proper court, as agent 
of the Board, all necessary proceedings for the en- 
forcement of the provisions of the Act or any rule, 
regulation, requirement, or order thereunder, or 
any term, condition, or limitation of any certifica- 
tion or permit, and for the punishment of all viola- 
tions thereof. 
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Section 8.4 establishes, within the Bureau of Enforcement, 
a Legal Division with broad authority inter alia to assist 
the Bureau in its enforcement functions and to prosecute 
enforcement actions before the Board and in the courts.7 
(Ibid.) 


With this review of the statute and regulations in mind, 
the following conclusions respecting the Board’s statutory 
power and the Bureau’s delegated authority may be drawn. 
Congress, by enacting Section 1002(a), imposed upon the 
Board the duty to investigate whenever there appear ‘‘rea- 
sonable grounds for investigating the complaint.’”? This 
standard was restated by the Congress in the next sentence, 
authorizing the Board to dismiss a complaint without hear- 
ing whenever the Board concludes that the “complaint does 
not state facts which warrant an investigation or action.” 


The language makes it apparent that the Congressionally- 
stated standard for measuring the sufficiency of a com- 


plaint is the well-established judicial standard governing 
dismissal of complaints for failure to state a claim upon 
which relief may be granted. See Conley v. Gibson, 355 U.S. 
41, 45-46 (1957) (“a complaint should not be dismissed for 
failure to state a claim unless it appears beyond doubt that 
the plaintiff can prove no set of facts in support of his 
claim .. .”). 


When the Board promulgated its regulations and dele- 
gated its authority to the Director of the Bureau, that 
delegation required the Bureau to comport with the same 
standard for measuring the sufficiency of a complaint. 
When the Bureau determined, as commanded by Section 
8.3(A) of Public Notice 15, that there were “reasonable 
grounds” to believe unlawful acts had been committed, it 


7™The Legal Division should not be confused with the Board’s 
Office of the General Counsel, Sections 7.1-7.9, which, generally, 
acts as the legal adviser to the Board and defends the Board in 
all actions brought against it. (26 F.R. 7237) 
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must have concluded a prima facie case had been 
established. 


The statutory standard for determining the sufficiency 
of the complaint having been met, the complaint could not 
“be dismissed without hearing.” 


Indeed, the Board made no effort to determine, as it is 
required to do if a complaint is to be dismissed without 
hearing, that the complaint of EAL Chapter did not state 
a prima facie case.’ Instead, the Board found only, and 
based its conclusion to dismiss without hearing on such 
finding, that “investigation and action by the Board at this 
time would not be in the public interest.” Arguably, the 
Board should have the power to dismiss complaints if 
investigation of them would not be in the “public interest.” 
But, Congress authorized dismissal of complaints charging 
violations of the law only whenever the complaint fails to 
state facts which warrant it, ie. fails to state a claim 
upon which the Board might grant relief. In fact, the Board 
is nowhere granted the power to dismiss for “policy” 
reasons or for reasons outside the merits or sufficiency of 
the complaint.® 


* Other administrative agencies, invested by Congress with en- 
forcement powers analogous to those of the Board herein, have 
little trouble abiding by the statutory standards imposed by Con- 
gress in reviewing complaints brought before them, and have 
generally accepted the prima facie evidence test for determining 
the sufficiency of a complaint. See, e.g., Consolidated Foods Corp., 
10 Ad. L. (Pike and Fischer) 69 (F.T.C. 1960) (‘‘there is reason- 
able, probative and substantial evidence in the record which, when 
considered in connection with reasonable inferences which may be 
drawn therefrom, would support an order in the absence of re- 
butting testimony.”’) ; accord, Capitol Packing Company, 10 Ad. 
L. 752 (U.S. Dep’t. Agric. 1960). 


*This conclusion is buttressed by the ‘default’? provision of 
the Board’s rules, Section 302.208, by which the Board may do 
one of two things only upon no answer being filed to the petition 


(Footnote No. J—continued on next page). 
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Assuming arguendo that the Board intended by its find- 
ing to meet the statutory standard for insufficiency of a 
complaint which would justify dismissal of the complaint 
without hearing, it still lacked authority to do so. The 
Board has patently violated its own rules and regulations. 
Having chosen by its regulations that the function of 
determining the sufficiency of a complaint to warrant 
hearing shall be vested in the Director of the Enforcement 
Bureau, the Board is bound by the Bureau’s exercise of the 
function so delegated. The action of the Board in violating 
its rules and regulations is not entitled to judicial appro- 
bation. Service v. Dulles, 354 U.S. 363 (1957); Vitarelli v. 
Seaton, 359 U.S. 535 (1959). 


The Bureau of Enforcement, the prosecutory arm of the 
Board, has primary responsibility and authority, and not 
the Board, which exercises a quasi-judicial function, to 
determine whether an enforcement proceeding will be in- 
stituted. Upon the docketing of an enforcement petition 
by the Bureau and the institution of an enforcement pro- 
ceeding, a hearing must, as a matter of course, follow. 
Otherwise, neither the statutory language indicating when 
a complaint may be dismissed without hearing nor the use 
of the word “hearing” in Section 302.201 has any purpose, 
and the expression “shall give the parties reasonable written 
notice of the time and place of the hearing” has no meaning. 


Furthermore, the usurpation by the Board of authority 
within the exclusive domain of the Bureau of Enforcement 
constitutes a violation of the separation of functions man- 
dated by Section 5(¢) of the Administrative Procedure Act, 


i 


for enforcement: The Board may either find the facts alleged 
in the petition to be true and enter an appropriate order without 
notice or hearing, or proceed to take proof without notice of the 
allegations in the complaint. Significantly, the Board, under these 
circumstances, does not assert authority to dismiss the complaint. 
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5 U.S.C.A. Section 1004(¢).1° That the separation of func- 
tions between the Board and the Bureau may be described 
as ‘‘internal,’’ does not render the separation any less com- 
plete. See Davis, Administrative Law Treatise, Section 
13.05 (1958). The Board, as judge, has nevertheless inter- 
fered with, and usurped the authority of, the Bureau of 
Enforcement, the accuser. Surely, the judicial function of 
the Board may not include the power to negate the Bu- 
reau’s, or prosecutor’s, decision to invoke jurisdiction 
against Eastern under the Federal Aviation Act.” If equal 
application of the Federal Aviation Act is to be achieved, 
and the discrepancy between the action of the Board in this 
case and in Southern suggests the evil, the Board’s arroga- 
tion of Bureau power must be struck down. 


The Board’s attempt to dismiss the complaint herein 
without hearing after the Bureau determined that the com- 
plaint stated facts on the basis of which there are reasons 
to believe that the Act has been or is being violated, and 
that investigation is in the public interest, exceeds its statu- 
tory authority and violates its own regulations. Neither 
the Federal Aviation Act nor the agency’s regulations 
permit the Board to act in this manner. The Board was 
without power to dismiss the complaint before it. It was 
required to name a hearing examiner, to provide an eviden- 
tiary hearing, and then to pass upon the initial decision 
of the hearing examiner, all in accordance with the reg- 
ularly adhered-to practice in enforcement proceeding as 


1° Tt is important to note that the authority on which the Board 
relied in promulgating its rules and regulations specifically includes 
Section 5 of the Administrative Procedure Act. 14 C.F.R. Part 
302, at p. 303 (revised Jan. 1, 1963). 


Tn a criminal case, a reversal of the prosecutorial action would 
probably not be within the judge’s power, inasmuch as criminal 
proceedings usually may not be dismissed without the District 
Attorney’s consent. State v. Anderson, 119 Tex. 110, 26 S.W. 2d 
174 (1930). 
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provided for in Part 302 of Title 14 of the Code of Fed- 
eral Regulations. 


B. Jupictan Construction Or Srmimar ENFoRCEMENT 
Statutes Conrirms THe Lack Or Power In Tue 
Boarp To SummMarity TERMINATE ENFORCEMENT 
Proceepincs Duty Instrrutep By Tue Bureav. 


The statutory construction of the Federal Aviation Act 
propounded herein by petitioner, which holds the Board is 
without discretion to terminate an enforcement proceeding 
duly instituted by the Bureau of Enforcement without hear- 
ing, is supported by the construction given other acts gov- 
erning administrative agencies. Thus, for example, the 
courts have ruled that the Interstate Commerce Commis- 
sion, the National Mediation Board, the National Labor Re- 
lations Board, do not have uncontrolled or absolute disere- 
tion to refuse jurisdiction in enforcement proceedings. 
Moreover, the courts have been particularly stringent in 
what an agency may do without hearing before dismissing 
a complaint before it. 


The Interstate Commerce Commission, the oldest of the 
federal administrative agencies, was long assumed to have 
absolute discretion in respect to its jurisdiction in enforce- 
ment proceedings. The Interstate Commerce Act, 49 
U.S.C.A. Section 1 et seq., after which the enforcement pro- 
visions of the Federal Aviation Act involved herein were 
patterned,}* provides that any ‘‘person . . . or association 
... or any mercantile, agricultural, or manufacturing so- 
ciety . . . or any body politic . . . or any common carrier’’ 
may complain of ‘‘anything done or omitted to be done by 
any common carrier subject to the provisions’’ of the Act. 
Section 13, 49 U.S.C.A. § 13. If, after service of the com- 
plaint upon the respondent, respondent does not satisfy 
the complaint or there are reasonable grounds to investi- 


12 See Rhyne, The Civil Aernonauties Act Annotated xiii-xvi, 
160 (1939). 
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gate, “it shall be the duty of the Commission to investigate 
the matters complained of in such matter and by such means 
as it shall deem proper.” 


However, the Supreme Court has issued mandamus 
against the Commission in cases where the Commission 
denied its jurisdiction because of misconceptions of law, 
I.C.C. v. Humboldt 8.8. Co., 224 U.S. 474 (1912) ; Louisville 
Cement Co. v. 1.C.C., 246 U.S. 638 (1918), and has stated 
generally that the Commission has no alternative but to 
‘investigate’? a complaint, I.C.C. v. Baird, 194 U.S. 25 
(1904). The Commission proceeds on the assumption that 
the ‘‘investigation’’ of Section 13 complaints require a full 
hearing.13 


Similarly, the Courts have held that the National Labor 
Relations Board does not have absolute discretion to dis- 
miss complaints which have been issued by the Board’s 
general counsel to enforce the obligations and duties of the 
Labor Management Relations Act, 29 U.S.C.A. Section 141 
et seq.14 In Office Employes Int’l Union v. N.L.R.B., 353 
U.S. 313 (1957), the Supreme Court held that the Board 
could not refuse to exercise jurisdiction over labor unions, 
as a class, when the unions were acting as employers. The 
Court held the Board determination to be ‘contrary to the 
intent of Congress, ... arbitrary and... beyond its power.’’ 
Id. at 320.15 The courts have also qualified the Board’s 
asserted power to dismiss cases without affording a com- 
plaining party an opportunity for a hearing. See Marine 
Engineers’ Ass’nv. N.L.R.B., 202 F.2d 546 (3rd Cir. 1953) ; 
Textile Workers of America v. N.L.R.B., 111 U.S. App. D.C. 


13 Jaffe, The Individual Right To Initiate Administrative Proc- 
ess, 25 Iowa L. Rev. 485, 515 n. 111 (1940). 

14See generally Note, The Discretionary Jurisdiction of the 
N.L.R.B., 71 Harv. L. Rev. 527 (1958). 

15 Cf. Jacobson v. N.L.R.B., 120 F. 24 96 (3rd Cir. 1941), which 
would appear to indicate that once a complaint has been issued 
the Board may not refuse to adjudicate the dispute if jurisdiction 
exists. 
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109, 294 F.2d 738 (1961); Local 112 v. Rothman, 209 F. 
Supp. 295 (D.D.C. 1962).1® 


Finally, the National Mediation Board, the agency with 
jurisdiction over certain labor disputes under the Railway 
Labor Act, has also been reseed by this Court for refus- 
ing to assume jurisdiction in proceedings properly before 
it. Air Lines Dispatchers v. National Mediation Board, 
189 F.2d 685 (D.C. Cir.), cert. denied, 342 U.S. 849 (1951). 


The effect of these court decisions is to require the agency 
to hear disputes and to complete enforcement proceedings 
which, for reasons of policy, economy and other reasons 
apparently within the expertise and good judgment of the 
agency, the agency has refused to process. 


The Board, in its opinion dismissing the complaint herein, 
relies primarily upon Nebraska Department of Acronautics 
v. Civil Aeronautics Board, 298 F.2d 286 (8th Cir. 1962), to 
support the proposition that it had the discretion in this 


case to dismiss the complaint without affording a hearing. 
(Tr. 458). Nebraska, however, does not support this propo- 
sition, nor can the Board take comfort from that case here. 
In that case, the Nebraska Department of Aeronautics filed 
a complaint under Section 1002(a) of the Act against Fron- 
tier Airlines alleging that Frontier was in violation of the 
Act by not providing adequate service on its routes. The 
complaint requested the Board to conduct an investigation 
into the legal adequacy of this service, as the Board is em- 
powered to do by the first sentence of Section 1002(a). This 


16 While it is true these three cases involve a denial of a hearing 
to a complaining party on the issue of a settlement between the 
charged party and the General Counsel, this distinction is one 
which, if material at all, renders the instant case an a fortiorari 
one. Here, differently than in the three cited cases, the Civil Aero- 
nautics Board has made no effort whatsoever to enforce the law 
to correct the wrongs complained of, nor has it exerted any effort 
to compel Eastern to either recompense or reinstate the employees 
for the unlawful conduct. 
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the Board refused to do, and dismissed the complaint of 
the Nebraska Department of Acronautics without hearing. 
On appeal to the Court of Appeals for the Eighth Circuit, 
the Court affirmed the Board’s action. 


The question presented in Nebraska was the duty of the 
Board to investigate a complaint. The issue turned pri- 
marily on the construction of the first sentence of 1002(a) 
of the Act, and not on the second and third sentences of that 
section which petitioner invoke herein. Moreover, the 
Board rules operative in ‘‘adequacy of service’’ petitions 
or complaints, Rules Section 302.700-302.705, are radically 
different than the rules involved herein: The Bureau of 
Enforcement piays no part under these rules in the en- 
forcement proceeding. It is the Board itself which deter- 
mines whether an investigation is warranted in the first 
instance. Finally, the decision of the Court in Nebraska 
is to the effect that the Board’s refusal to conduct an in- 
vestigation was based upon reasons which met the statutory 
standards. The Court held that the Board, differently than 
in the instant case, had determined there was no merit to 
the allegations of the complaint. The Board had not refused 
to act for reasons which went outside the merits of the 
complaint, or the truth and sufficiency of the allegations 
therein. Simply put, the Board had determined the com- 
plaint failed to state a claim against Frontier Airlines.17 


17 On brief to the Court in Nebraska the Board had argued that 
the Federal Aviation Act vested discretion in the Board to dismiss 
complaints comparable to the broad discretion vested in the Federal 
Trade Commission and the National Labor Relations Board. Brief, 
p. 39. While the Court in Nebrasika did not address itself to this 
specific issue of the comparable breadth of discretion of the several 
agencies, the proposition asserted by the Board clearly is not so. 
An examination of the legislative history suggests, as previously 
indicated, supra. p. 20 n. 12, that Section 1002(a) was taken not 
from the Federal Trade Act or the National Labor Relations Act. 
but rather was patterned after the Interstate Commerce Act. See 
Committee Print, Cross Reference and Derivative Index to S. 3027 


(Footnote No. 17—continued on following page) 
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Here, however, the Bureau has exercised its delegated 
authority and determined that “reasonable grounds” exist 
to believe that violations of the Act have occurred and that 
investigation is in the public interest, all in accordance with 
the rules promulgated by the Board. The Board itself has 
no discretion to dismiss the complaint without hearing. 


Nor can the Board take comfort from a claim that because 

the Board may, under the statute and rules promulgated 
thereunder, dismiss the complaint after hearing, it may 
do so now without hearing, and without injury to peti- 
tioner. In addition to the fact this ignores the specific 
holding in Vitarelli v. Seaton, 359 U.S. 535, 539-540 (1959), 
that an agency must proceed under and in accordance 
with its own regulations whether or not the agency was 
required to promulgate the regulations, the claim ignores 
the purposes of a hearing of providing a fuller record, 
and of adding additional strength to a case which, up to 
that point, must be viewed on the basis of the pleadings 
only.?% 
_—$———— 
Amendment, at p. 5, 74th Cong., Ist Sess. (undated). The Senate 
Committee on Interstate Commerce considering S. 2, 75th Cong., 
1st Sess., the bill which eventually became the Civil Aeronautics 
Act, also had prepared for it a document entitled ‘‘Comparative 
Print Showing Identical and Comparable Provisions of Part I 
and Part IT of the Interstate Commerce Act.’’ This Comparative 
Print at p. 76, and the prior Committee Print, show that the “duty 
to investigate’’ language of what is now Section 1002(a) is derived 
from Sections 13 and 15 of the Interstate Commerce Act. More- 
over, as we have already noted, supra, p. 21, the National Labor 
Relations Board, which the Board apparently believes has been 
accorded broad discretion to refuse to assert its jurisdiction in 
enforcement proceedings, is subject to judicial review. 


18 See Stockton Port District v. California Stevedore and Ballast 
Co., 12 Ad. L. 419 (F.M.C. 1962), wherein the respondent had 
filed a motion to dismiss a complaint charging violations of the 
federal Shipping Act, alleging in support of the motion that the 
Martime Commission had no jurisdiction over the complaint, 

(Footnote No. 18—continued on following page.) 
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It. THE BOARD ERRONEOUSLY INTERPRETED SEC- 
TION 1002(2) OF THE ACT AS PERMITTING DIS- 
MISSAL OF THE COMPLAINT BASED ON A CON- 
JECTURE OF PETITIONER’S FUTURE STATUS. 


Congress cannot have intended that the Board, in exer- 
cising its responsibility under Section 1002(a) of the Act, 
was empowered to dismiss the complaint herein simply 
because the Board surmised petitioner might not be the 
collective bargaining agent when the Board’s final order 
was entered, even if we assume arguendo the Board had 
power to dismiss the complaint without hearing and to 
summarily terminate the enforcement proceeding instituted 
by the Bureau of Enforcement. The Board’s reason for re- 
fusing to proceed with the enforcement proceeding herein, 
and it bears repeating, a reason which does not go to the 
merits of the complaint, that 


“there is a substantial risk that prior to, or shortly 
after the completion of the hearing, ALPA, rather 


than FEIA, might be certified by the National Media- 
tion Board ...,’’ (Tr. 460) 


is based upon sheer conjecture, surmise and speculation, 
and violates every known rule requiring agency determina- 
tions to be based upon the evidence in the record.?” More- 


that the Act did not apply to respondent, and that it would be ‘‘in- 
advisable’’ to bring respondent under the Act. The motion to 
dismiss was denied by the Commission, the Commission stating, 
‘“‘These are questions which manifestly cannot be decided at 
this stage of this proceeding but can only be determined upon 
a full record.’’ 12 Ad. L. at 419. 
See also Jaffe, supra, p. 21, n. 13, at 529. 
19 The Board also noted: 
“In a public statement dated February 21, 1961, the Chairman 
of the National Mediation Board advised that ‘the board’s order 
in the United case is not necessarily binding on the rest of the 


airlines. Each case if sent to mediation would be judged on the 
basis of its facts...’ ’’ (Tr. 460, n. 12) 


(Footnote No. 19—continued on following page) 


26 


over, this finding by the Board constitutes, in effect, an 
arrogation of jurisdiction invested by the Congress solely 
in the National Mediation Board. As this Court has recent- 
ly held in Southern Pilots Association, supra, p. 10: 
“‘The Board, as it pointed out in its opinion .. . has no 
jurisdiction to pass upon designations of bargaining 
agents ...’’ (Footnote omitted) 53 L.R.R.M. at 2504. 
EAL Chapter is presently, and has been continuously, 
the exclusive bargaining agent for flight engineers on 
Eastern, having been so certified by the National Mediation 
Board in 1948. Whether EAL Chapter will continue as the 
certified bargaining agent is a matter solely within the 
jurisdiction of the National Mediation Board. See Section 
2, Ninth, of the Railway Labor Act, 45 U.S.C.A. 152, Ninth. 
The Civil Aeronautics Board has absolutely no authority to 
make such certifications, and necessarily it must honor the 
certificates until altered by the processes mandated by 
the Railway Labor Act.*° So sanctified are such certifica- 


Ee ee aaa 
This ‘‘ public statement”’ is not found anywhere in the formal record 


before the Board. The Board then stated that, notwithstanding 
this commitment by the National Mediation Board, 
‘the Board cannot ignore the substantial possibility of a similar 
determination being reached in the case of Eastern Air Lines 
were the Board to direct Eastern to bargain with FEIA by 
order entered in the present proceedings.’’ (Ibid.) 
The position of the National Mediation Board was still the same 
on August 28, 1963, some nine days after the Board decision in 
this case, as it was in February, 1961. See letter of Francis A. 
O’Neill, Jr., Chairman, National Mediation Board, to Mr. Jack 
Robertson, President, EAL Chapter, appended hereto as Ap- 
pendix C. 
20The Board’s determination that 
‘the public interest would not be served by holding a hearing 
on FETA’s complaint prior to such time as the jurisdictional 
dispute between FEIA and ALPA is determined and it shall 
affirmatively appear that FEIA will continue as the certified 
bargaining representative for Eastern’s flight engineers,’’ 
(Tr. 461) 
imposes upon EAL Chapter a burden of proof impossible to meet. 
(Footnote No. 20—continued on following page.) 
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tions by the National Mediation Board under its authority 
in Section 2, Ninth, of the Railway Labor Act, even the 
federal courts are powerless to review such certifications. 
See Switchmen’s Union of America v. National Mediation 
Board, 320 U.S. 297 (1943); UNA Chapter, Flight Engi- 
neers” International Association v. National Mediation 
Board, 111 U.S. App. D.C. 121, 294 F. 2d 905 (D.C. Cir. 
1961), cert. denied, 368 U.S. 956 (1962); WES Chapter, 
Flight Engineers’ International. Association v. National 
Mediation Board, — U.S. App. D.C. —, 314 F. 2d 234 
(D.C. Cir. 1962). 


The Supreme Court has recently had occasion to review 
an action wherein the Interstate Commerce Commission had, 
like the Board herein, extended its jurisdiction into matters 
within the province of another administrative agency. 
In that case, Burlington Truck Lines v. United States, 371 
U.S. 156 (1962), the Supreme Court found the Commission’s 
order unlawful because, inter alia, the Commission had 
“trenched” upon the jurisdiction of the National Labor Re- 
lations Board. The court held: 


“Finally, although we do not wish to fetter the Com- 
mission’s expert, discretionary powers . . . nevertheless 
the Commission should be particularly careful in its 
choice of remedy, and should have been particularly 
careful, because of the possible effects of its decision on 
the functioning of the national labor relations policy 
... The policies of the Interstate Commerce Act and 
the Labor Management Relations Act necessarily must 
be accommodated, one to the other... 


“Implicit in this analysis is a recognition that if either 
agency is not careful it may trench upon the other’s 
jurisdiction, and because of lack of expert competence, 
contravene the national policy as to transportation or 


For, a bargaining representative can never assure a government 
agency that its representation status will never be challenged by 
a rival union, or that it will continue as the certified bargaining 
representative. 
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labor relations . . .’’ 371 U.S. at 172-173. (Emphasis 
added.) 23 
The teachings of the Supreme Court in Burlington Truck 
Lines should be applied to this case if the harmful effects 
of aggrandizement of agency jurisdiction are to be 
avoided.?* 

The magnitude of the error of the Board in going behind 
the certification of EAL Chapter is pointed up by how the 
National Labor Relations Board would have treated the 
issue. Before the Labor Board, employers charged with re- 
fusals to bargain frequently raise the defense that the 
complaining union is not the exclusive bargaining agent, 
and therefore the employer is under no duty to bargain 
with it. The Labor Board, in determining the status of the 
union, looks only to the time at which the request for recog- 
nition and bargaining was made, and not to some future 
date, especially where the loss of status is directly attribu- 
table to the wrongful acts of the employer. See, eg., The 
Hamilton Plastic Molding Company, 135 N.L.R.B. 371, 374 


(1962), modified on other grounds, 312 F. 2d 723, (6th Cir. 
1962) ; Franks Bros. Co. v. N.L.R.B., 321 U.S. 702, 704-705 
(1944). Nor will the Labor Board allow an employer 
charged with a refusal to bargain to shield itself behind 
a claim of a jurisdictional dispute between two rival unions. 
Neo Gravure Printing Co., 136 N.L.R.B. 1407 (1962). More- 
over, the Labor Board will not even conduct a representa- 


*1 It is interesting to note that the Supreme Court in Burlington 
Truck Lines indicated that the Commission had disclaimed any in- 
tention to adjudicate matters within the jurisdiction of the Labor 
Board. 371 U.S. at 161. The Board in the instant case made a simi- 
lar disclaimer. (Tr. 460) Of course, in view of the Board’s holding, 
this disclaimer is specious. 

22 The harmful effects of the Board action herein are suggested 
by the fact that ALPA, on October 8, 1963, did file an application 
with the National Mediation Board under Section 2, Ninth, of the 
Railway Labor Act, seeking to represent the flight engineers in the 
employ of Eastern Air Lines. The filing of this application, so soon 
after the decision of the Board herein, is, petitioner respectfully 
suggests, more than mere coincidence. 
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tion election during the pendency of an unfair labor prac- 
tice charge of the kind here involved.?? 


The Civil Aeronautics Board has ignored these firmly 
established principles of our national labor policy. It did 
not restrict its view of the representation status of EAL 
Chapter to when the unfair labor practices occurred, nor 
even to when it wrote its opinion. Instead, it speculated 
about the future disposition of the “jurisdictional” dispute 
which Eastern purposely injected into this case by dealing 
with the wrong union, ALPA. If the EAL Chapter should 
now lose a representation election to the Air Line Pilots 
Association, it will be because Eastern has, in addition to 
undermining EAL Chapter by its refusal to bargain, un- 
lawfully discharged employees who were members of EAL 
Chapter, refused to reinstate them, and has unlawfully 
coerced and influenced the employees. These unlawful acts 
form a major part of the complaint against Eastern before 
the Board. See Complaint, paras. 11-13, 16-21 (Tr. 5-14); 


“‘Reply’’ of EAL Chapter, pp. 2-6 (Tr. 204-208).24 Equally 


23 N.L.R.B. v. Trimfit of California, 211 F. 2d 206, 209 n. 2 (9th 
Cir. 1954). See also § 102.95(b) of the Rules of the National Labor 
Relations Board, 29 C.F.R. § 102.95(b). 

24In the Southern case like doubts respecting the status of the 
complaining union, ALPA, were faced by the Board because 
Southern Airways had replaced the striking pilots with employees 
whose loyalty to ALPA was questioned. However, these doubts 
did not prevent the Board from issuing an order compelling 
Southern to bargain in good faith with ALPA. More significantly, 
the Board noted on brief to this court in the Southern ease that, 
“‘Moreover, and apart from the fact that petitioners [Southern 
Pilots Association] made no effort until after the settlement to 
displace ALPA as the bargaining agent, they concede (p. 12 
of petitioners’ brief) that as of July 12, 1960, the date upon which 
the Board found an unfair labor practice was committed by 
Southern, only 52 replacement pilots had been hired, as opposed 
to 137 pilots on strike (see attachment A to the back to work agree- 
ment (Tr. 2765-67) ). Pilots hired subsequent to the date of the 
unfair labor practice could not affect the majority status of ALPA.”’ 
(Emphasis added.) Brief, p. 32. 
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serious, the Board has not only not ignored the “jurisdic- 
tional” dispute in order to resolve first the unfair labor 
practice charge against Eastern; but, it has presumed to 
adjudicate that dispute adversely to EAL Chapter by re- 
fusing to allow it to prosecute this action. 


The Civil Aeronautics Board’s reliance upon the possible 
demise of EAL Chapter at some future date cannot stand. 
The Board not only indulged in conjecture and went beyond 
the evidence in the record before it, but it also trenched 
upon the exclusive jurisdiction of the National Mediation 
Board to determine such questions. It was an abuse of dis- 
cretion for the Board to dismiss the complaint on this 
ground. 


iil. THE BOARD ERRONEOUSLY INTERPRETED 
SECTION 1002(2) OF THE ACT AS PERMITTING 
DISMISSAL OF THE COMPLAINT BASED ON 
THE GROUND THAT PETITIONER HAS ALSO 
INVOKED THE JURISDICTION OF THE FED- 
ERAL COURTS OVER SOME OF THE COM- 
PLAINED-OF UNLAWFUL ACTS. 


The Board also abused its discretion in dismissing the 
complaint on the ground that petitioner had invoked the 
jurisdiction of the federal courts over some of the unlawful 
acts complained of in the complaint to the Board. The juris- 
diction of the courts is independent of that of the Board, 
and petitioner cannot be penalized for resorting to that 
jurisdiction in an effort to fully vindicate the rights of the 
flight engineers involved herein.*° 


2° The Board purports to recognize the independent jurisdiction 
of the courts. However, because of the other language in the opinion 
and the effect of the Board’s order, petitioner has no alternative 
but to assume the Board was not firmly committed to this proposi- 
tion of law. 
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To test the reasonableness of the Board’s refusal to act 
in this case, the exact posture of the lawsuits, and the 
matters put in issue in those lawsuits must be recalled. 
As already noted, supra, pp. 3-4, the courts had been faced 
in those actions with requests for interlocutory relief only. 
No evidentiary hearings were held in either case. As regards 
the issues presented to the courts, the Court of Appeals 
refused to consider, on jurisdictional grounds, whether 
Eastern had violated the Act by negotiating agreements 
with ALPA during the strike on matters affecting the 
terms and conditions of employment of flight engineers. 
Material facts relating to Eastern’s failure to bargain in 
good faith were not disclosed to EAL Chapter until after 
the second suit had been filed, so these facts appear for the 
first time in the complaint before the Board. The issue of 
whether Eastern violated the Act by discriminatorily con- 
ditioning the return to work of the striking flight engineers 
upon relinquishment of certain seniority rights and by dis- 
criminatorily discharging and refusing to employ the strik- 
ing flight engineers was not presented to any court. Nor 
was the issue whether Eastern had violated the Railway 
Labor Act by refusing to process or submit to a Board 
of Adjustment certain grievances before either of the 
United States District Courts. 


Yet, despite these facts, the interlocutory nature of the 
judicial proceedings, that no hearings had been held by 
the federal courts, and that only some of the issues on 
complaint before the Board were before the federal courts, 
the Board refused to exercise its statutory responsibility 
under Section 1002(a) of the Act. 


That the Board has jurisdiction, independent of and con- 
current with the federal courts over the violations of the 
Railway Labor Act asserted by EAL Chapter, is without 
doubt. The plain language of the statute, Section 401 (k) (4), 
dictates this conclusion, as does the legislative history of 
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the Act.?¢ It is unnecessary to lengthen this brief with argu- 
ment on the concurrent jurisdiction of the Board under the 
Federal Aviation Act to determine the dispute before it. 
The Board itself has already eloquently stated that argu- 
ment in its brief to this court in the Southern case. There 
the Board argues that it has been invested by Congress with 


26 When the legislation respecting civil aeronautics was under 
consideration by the Congress in 1938, one of the issues was whether 
the proposed Civil Aeronautics Authority should have the power 
to determine for itself violations of the Railway Labor Act, or 
whether it would have to rely upon the National Mediation Board 
for such determinations. H.R. 9738, Section 402(n), provided in 
pertinent part: 

‘“a violation of the Railway Labor Act, as amended, by any 
air carrier, when certified to the Authority by the National 
Mediation Board, shall be deemed a violation of this Act, and 
as the penalty therefor, the Authority may, after notice and 
hearing, suspend any certificate, in whole or in part, of such 
air carrier issued under the Act until notified by the Mediation 
Board that such violation has ceased.’’ 

Mr. David Behncke, President of the Air Line Pilots Association, 
opposed this provision as unworkable. He testified : 

‘‘Another very important reason why the labor provision of 
H.R. 9738 is not workable is because the provision for the vio- 
lation of the Railway Labor Act is contingent upon the fact 
that before the Authority may hear the question of violation it 
ean do so when the violation is certified to the Authority by 
the National Mediation Board. This is not possible because the 
National Mediation Board has always taken the position, and 
does now take the position, that its functions are strictly me- 
diatory and it is impossible for the Board itself, under such 
circumstances, to hold hearings or to certify a violation.’’ 
Hearings on H.R. 9738 Before the House Committee on Inter- 
state and Forcign Commerce, 75th Cong., 3rd Sess. 215 (1938). 
Accordingly, Mr. Behncke proposed an amendment to the legis- 
lation authorizing the Civil Aeronautics Authority to determine for 
itself whether the carriers were in violation of the Railway Labor 
Act. Id. at 213. His amendment, without material change, now 
appears as Section 401(k)(4) of the Federal Aviation Act. See 
also Hearings on S. 3659 Before the Subcommittee of the Senate 
Committee on Interstate Commerce, 75th Cong., 3rd Sess. 53-57 
(1938). 
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“jurisdiction to entertain” complaints alleging violations of 
the Railway Labor Act, irrespective of concurrent federal 
court jurisdiction. Brief, pp. 18-30. Of particular signifi- 
cance is the following assertion of the Board: 


“Hence, except for the Board, these matters can be 
dealt with only by a court. The courts need no assist- 
ance from the Board in enforcing their decrees, and 
Congress must have meant more in enacting Section 
401(k) (4) than that the Board would aid the courts in 
compelling obedience to their injunctions.’’ Zd. at 20. 


The Board in its opinion in this case asserts that the 
Southern case is ‘‘radically different’’ than the instant one, 
and therefore it is not bound by its opinion in that case of 
declining to defer to the federal courts. This simply is not 
so. In the Southern case, Southern, in its answer to the 
complaint, asserted that the Board’s determination of vio- 
lations of the Railway Labor Act should be made ‘‘only 
after a proper determination has been made by the Rail- 
way Labor Act agencies that a carrier is in violation of 
that Act.’? The Hearing Examiner rejected this contention, 
and held that while the courts have concurrent jurisdiction 
this jurisdiction is not exclusive and does not affect the 
duty of the Board to investigate Railway Labor Act viola- 
tions. On appeal to the Board, the Board adopted the reas- 
oning of the Hearing Examiner and held: 


‘‘The Board must proceed on the premise that it was 
the intent of Congress that the Board, in appropriate 
cases, is the forum to hear and determine complaints 
alleging violations of the [Railway Labor Act] obliga- 
tions by air carriers.”’ 

Significantly, when the Southern case came before the 
Board there had been a decision by a federal court in a suit 
brought by the complaining union to enjoin the same viola- 
tions of the Railway Labor Act that were the subject of the 
complaint before the Board. In several important respects, 
at least, that court decision was adverse to the complaining 
union. What the Board had to say about the effect to be 
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given that decision is, we submit, completely dispositive of 
this issue. 


‘*We note that in addition to filing a complaint with 
the Board, ALPA also brought a civil action against 
Southern in the U. S. District Court at Nashville, Ten- 
nessee, on November 2, 1960, requesting injunctive re- 
lief and damages. Subsequently both parties filed mo- 
tions for summary judgment. The Board has been 
furnished with copies of Judge Miller’s Memorandum 
Opinion entered February 16, 1962, with his Findings 
of Fact and Conclusions of Law and the Judgment en- 
tered April 27, 1962, and with his further Order en- 
tered May 11, 1962. We note that the Court rejected 
a request by Southern that under the doctrine of pri- 
mary jurisdiction the civil action be stayed pending a 
final decision in the Board’s proceedings, the Court 
stating in effect that its action was separate and differ- 
ent from the Board’s proceeding and that the final de- 
terminations of the Board on the numerous factual and 
legal issues before it would be neither res judicata nor 
a guide to the court in its findings and conclusions on 
the legal issues before it. By a parity of reason, we 
conclude that the Board must make its own determina- 
tion on the issues of its proceeding, and that it is open 
to the Board to draw inferences and reach conclusions 
which may differ from those reached by the Court.’’ 
(Slip Opinion, p. 8, n. 12, Order No. E-18560) (Empha- 
sis added) 


Because administrative agencies and the courts are, in 
cases like the instant one, ‘‘collaborative instrumentalities 
of justice,’? United States v. Morgan, 313 U.S. 409, 422 
(1941), one cannot abdicate its function and statutory obli- 
gations, and defer to the other. This Court of Appeals has 
already had occasion to reverse an agency for declining 
to exercise its jurisdiction for the same reason stated by the 
Board herein. In Philco Corp. v. Federal Communications 
Commission, 110 U. S. App. D.C. 387, 293 F.2d 864 (1961), 
the National Broadcasting Company had sought renewal of 
its license to operate a television station. Philco filed a 
protest charging that the renewal was contrary to the pub- 


35 


lic interest. Philco asked for an evidentiary hearing before 
the Commission. Philco’s claim of no public interest was 
in part based upon the fact that numerous antitrust suits, 
including one brought by Philco itself, were pending against 
NBC and its parent corporation, Radio Corporation of 
America. The FCC dismissed Phileo’s protest, indicating 
it was awaiting the outcome of the court litigation for it 
stated the renewal of the license was “without prejudice to 
whatever action the Commission may deem appropriate at 
such time as presently pending antitrust actions involving 
RCA and NBC may be terminated.’2? On appeal, the 
Court rejected this administrative deference and ordered 
the Commission to hold a hearing on Phileo’s charges. The 
Court held that the pendency of court proceedings raising 
even identical questions does not justify an agency with 
plenary jurisdiction in refusing to hear the merits of the 
complaint before it. The Court stated cogently : 


‘Determination of the public interest cannot be post- 


poned pending the outcome of law suits.’ 293 F.2d at 
868. 


See also Federal Trades Commission v. Cement Institute, 
333 U.S. 683 (1948). 


Congress by enacting Section 401(k)(4) did not intend 
to deprive private parties of other remedies which were 
already available. In Section 1106 of the Act, 49 U.S.C.A. 
$1506, Congress specifically provided: 


“Nothing contained in this chapter shall in any way 
abridge or alter the remedies now existing at common 


27 Compare the language of the Board herein: 

“‘We further find that no useful purpose would be served by 
deferring action pending resolution of the jurisdictional dispute 
and final conclusion of the pending court litigation, and there- 
fore we dismiss the complaint. However, our dismissal shall 
be without prejudice to renewal of the complaint if, in aecord- 
ance with this opinion, circumstances should so warrant.’? 
(Footnote omitted.) (Tr. 464) 


36 


law or by statute, but the provisions of this chapter are 
in addition to such remedies.”’ 


The Board’s action herein is in direct abrogation of the 
Congressional policy enunciated in this ‘savings clause.” 
For the Board, by refusing to exercise its own jurisdiction 
once other remedies have been sought, has imposed a tariff 
on the invocation by petitioner of the Railway Labor Act. 
This the Board is proscribed from doing. Petitioner is not 
required by Congress to ‘‘elect’’ a remedy against Eastern; 
nor is it barred from resorting to other remedies to redress 
the wrongs complained of. 


This specie of the doctrine of ‘‘primary jurisdiction’? in- 
voked here by the Board to exeuse its abdication of re- 
sponsibility, is totally foreign to the facts of this case. The 
doctrine usually operates where the judicial proceeding 
might hamper the uniform and effective administration of 
a statute by an agency. Texas ¢ Pac. Ry. v. Abilene Cotton 
Oil Co., 204 U.S. 426 (1907). The doctrine is bottomed on 
the theory that Congress intended to avoid ‘‘contradiction, 
confusion and wastefulness.’’?* As can be readily per- 
ceived, such considerations have no application here. The 
federal courts, in exercising their jurisdiction under the 
Railway Labor Act over the complaints brought by EAL 
Chapter against Eastern, have no interest in, nor any role 
to play in, the enforcement of the Federal Aviation Act 
and the requirement that Eastern comply with all terms 
and conditions of its certificate on pain of revocation. And 
surely, the Board is not saying it must wait until the courts 
find Eastern in violation of the Railway Labor Act, and 
then it too will find Eastern in violation, so as to avoid 
‘‘confusion’’ or ‘‘contradiction.’’ 


The Federal Aviation Act permits of no other construc- 
tion than that the Board was required to exercise its juris- 


28 Jaffe, Primary Jurisdiction Reconsidered: The Anti-Trust 
Laws, 102 U. Pa. L. Rev. 577, 603-604 (1954). 
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diction in this case, and could not refuse to do so simply be- 
cause EAL Chapter has chosen to invoke the jurisdiction of 
the federal courts under the Railway Labor Act over some 
of the unlawful acts. The Board itself in the recent South- 
ern case recognized this. The Court of Appeals has already 
spoken and has explicitely stated an agency may not ““post- 
pone’’ considering issues of ‘‘public interest’’ solely be- 
cause of the pendency of private litigation. For the Board 
to refuse to hear the complaint herein, whether based on 
some theory of ‘‘primary jurisdiction’’ or otherwise, is to 
ignore the ‘‘savings clause’’ of the Federal Aviation Act, 
and to unjustifiably restrict resort to remedies specifically 
conferred by the Railway Labor Act. The Board acted in 
abuse of its discretion. 


IV. THE BOARD’S FINDINGS ARE WITHOUT ANY 
SUPPORT IN THE RECORD, AND ARE ARBI- 
TRARY AND CAPRICIOUS. 


The error of the Board in concluding, inter alia, that the 
existence of the ‘‘jurisdictional’”’? dispute between ALPA 
and EAL Chapter warrants dismissal of the complaint 
herein is not so incongruous when considered in the light of 
the errors committed by the Board in the predicate factual 
findings. Petitioner respectfully suggests these errors of 
fact would not have occurred had the Board followed its 
own regulations and held a hearing, one of the primary 
purposes of which is to avoid the possibility of errors of 
fact being made in a complex case wherein the inferences 
drawn from basic facts may be varied and disputed. 


Clearly, the most serious error appears in the Board’s 
treatment of the two so-called Feinsinger Commission Re- 
ports, and the Kheel Board recommendations. (Tr. 457)2° 


29 None of these documents are in the record before the Board. 
They appear in the record before this court (Tr. 467-569) only 
because petitioner, believing these documents have not had the cir- 
culation other ‘‘public’’ papers, reports and decisions have, re- 
quested they be included for the convenience of the court. 
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The Board correctly quotes from the Feinsinger reports, 
but unfortunately does so out of context and hence does not 
fully convey the thrust of these reports. Beyond what the 
Board relies upon, the Commission stated further: 


“‘The Commission now urges upon ALPA the need 
to refrain form any legal action intended to change 
existing rights of representation in the cockpit pending 
merger negotiations. If ALPA is to cooperate with 
FEIA to establish a relation of mutual respect and 
confidence, which is essential before serious merger 
talks can succeed, it may fairly be asked to give FEIA 
and its Chapters reasonable assurance against attempts 
to impair their existing representation rights through 
a craft of class petition to the National Mediation 
Board under the Railway Labor Act like that filed in 
the United Air Lines case. Moreover, the FEIA or- 
ganization should not suffer an increased risk of loss 
of its representation rights through compliance with 
the Commission’s recommendation concerning addi- 
tional qualifications for flight engineers.”? (Footnote 
omitted.) (Tr. 563-564) 


And, most significantly : 


‘“‘During the interim period when merger is under 
consideration, there should be no occasion to change 
the basic representation rights of the two unions.12 
ALPA will continue to represent the captain and co- 
pilot on all equipment and the second officer on four- 
man turbojet crews. FERIA will continue to represent 
persons serving in the capacity of flight engineer on 
all equipment including the occupant of the third seat 
on three-man turbojet crews. 


Pursuant to the Railway Labor Act, the National 
Mediation Board has, of course, exclusive jurisdiction 
to make rulings with respect to the representation of 
employees of air carriers.’’ (Tr. 566) 


Thus, the Feinsinger Commission did not merely recom- 
mend a merger of ALPA and the Flight Engineers’ Inter- 
national Association, and an end to the ‘jurisdictional’? dis- 
pute. The commission also fully expected that ALPA would 
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engage in no conduct which would ‘‘impair’’ the represen- 
tation status of EAT, Chapter. The Board ignores this, and 
Consequently concludes it would not be in the «« public inter- 
est”’ to hear a complaint which, among other things, charges 
ALPA with conspiring with Eastern to deprive, not just to 
“‘impair,’? RAL Chapter of its bargaining rights, 


The Board’s treatment of the Kheel Board report is 
equally incomplete, and implies the current strike against 
Eastern by EAL Chapter was motivated by EAL Chapter’s 
Opposition®® to the Feinsinger Commission recommenda- 
tions which the Kheel Board had “endorsed.” (Tr. 457) 
This is incorrect and unfortunate. The Kheel Board did en- 
dorse the Feinsinger Commission Recommendations, and 
Suggested the execution of an agreement implementing these 
recommendations. But it did so only after proposing sev- 
eral modifications to protect the representation rights of 
EAL Chapter.*!' The Kheel Board concerned itself pri- 
marily with “economiec’’ issues, wages, hours of service, 
sick leave, training, over which EAL Chapter and Eastern 
differed. It was on these ““economie’’ issues, and not on any- 
thing having to do with the Feinsinger Commission Re- 
ports, that EAL Chapter struck Eastern in June, 1962.32 


Moreover, the Board’s recitation of the “factual”? back- 
drop to this dispute would have Eastern an innocent by- 


_—— 
30 BAL Chapter accepted the Feinsinger Commission Reports 
as a basis for settlement, even Eastern conceded this. (Tr. 55) 


#1 EAL Chapter had taken the position before the Kheel Board 
that any proposed modifications of the agreement to implement 
the Feinsinger Commission report were not properly before the 
Board because they had not been the subject of a “Section 6”’ notice 
under the Railway Labor Act. The Khecl Board noted this position 
of EAL Chapter. (Tr. 210-211) 


32 No one has Suggested, Eastern or the Civil Aeronautics Board, 
that the current strike is not lawful. It was called only after all of 
the requisite procedures of the Railway Labor Act had been ex. 
hausted. (Tr. 5) 
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stander, an employer caught-up in a ‘‘jurisdictional’’ dis- 
pute not of its own doing, between two rivalling unions. 
(Tr. 456-457) Essential allegations of petitioner’s com- 
plaint assert this not to be so. But, irrespective of whether 
this court would agree with allegations of petitioner, this is 
another area in which the facts are in dispute, and where 
a hearing should have been held to resolve these disputed 
contentions of the parties.?* 


No purpose would be served by pointing out other find- 
ings of the Board which have no basis in the record.*+ It is 
one thing for the Board to take ‘‘administrative’’ notice of 
matters dehors the record of a questionable ‘‘public’’ char- 
acter. It is quite another to not accurately portray the facts, 
and at the same time deny the party adversely affected a 
hearing to possibly correct erroneous impressions and in- 
ferences. 


The decision of the Board, based upon findings which do 
not meet the ‘‘substantial evidence’’ standard, American 
Airlines v. North American Airlines, 351 U.S. 79, 86 (1956) ; 
Burlington Truck Lines v. United States, 371 U.S. 156, 168 
(1962), must be set aside. 


CONCLUSION 


For all the reasons set forth herein, the petition for re- 
view should be granted and, upon review, the order of the 


%3 The Feinsinger Commission noted the carriers ‘‘act like help- 
less victims’’; but stated this ‘‘resulted in part from their failure 
to accept their managerial responsibilities and their tendencies to 
temporize ...’’ (Tr. 508) 


34 For example, the Board holds that EAL Chapter ‘‘struck’’ 
Eastern in 1961. (Tr. 457) There is nothing in the record to 
support this conclusion except bare allegations of Eastern on 
answer and on motion. Whether the work stoppage was in fact 
a “‘strike,’? or as claimed by EAL Chapter, an unauthorized 
“‘wildeat’’ walkout, has not been litigated. 
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Board vacated and a hearing on EAL Chapter’s complaint 
before the Board directed. 
Respectfully submitted, 


I. J. GRoMFINE 

Herman STERNSTEIN 
Wituram B. Peer 
Attorneys for Petitioner 


Of Counsel: 


ZIMRING, GROMFINE AND STERNSTEIN 
1001 Connectiteut Avenue, N. W. 
Washington, D. C. 20063 
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APPENDIX A 


Pertinent provisions of the Federal Aviation Act referred 
to in the Brief are as follows: 


Section 401(g): 


“‘The Board upon petition or complaint or upon its 
own initiative, after notice and hearings, may alter, 
amend, modify, or suspend any such certificate, in 
whole or in part, if the public convenience and ne- 
cessity so require, or may revoke any such certifi- 
eate, in whole or in part, for intentional failure to 
comply with any provision of this subchapter or any 
order, rule, or regulation issued hereunder or any 
term, condition, or limitation of such certificate: Pro- 
vided, That no such certificate shall be revoked unless 
the holder thereof fails to comply, within a reasonable 
time to be fixed by the Board, with an order of the 
Board commanding obedience to the provision, or to 
the order (other than an order issued in accordance 
with this proviso), rule, regulation, term, condition, 


or limitation found by the Board to have been violated. 
Any interested person may file with the Board a pro- 
test or memorandum in support of or in opposition to 
the alteration, amendment, modification, suspension, 
or revocation of the certificate.” 


Section 401(k) (4): 


‘‘Tt shall be a condition upon the holding of a certifi- 
eate by any air carrier that such carrier shall comply 
with sections 181-188 of Title 45.’ 


Section 1002(a): 


‘“‘Any person may file with the Administrator or 
the Board, as to matters within their respective 
jurisdiations, a complaint in writing with respect 
to anything done or omitted to be done by any per- 
son in contravention of any provisions of this chap- 
ter, or of any requirement established pursuant there- 
to. If the person complained against shall not satisfy 
the complaint and there shall appear to be any reason- 
able ground for investigating the complaint, it shall be 
the duty of the Administrator or the Board to investi- 
gate the matters complained of. Whenever the Adminis- 
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trator or the Board is of the opinion that any complaint 
does not state facts which warrant an investigation or 
action, such complaint may be dismissed without 
hearing. In the case of complaints against a member 
of the Armed Forces of the United States acting in 
the performance of his official duties, the Administrator 
or the Board, as the case may be, shall refer the com- 
plaint to the Secretary of the department concerned for 
action, The Secretary shall, within ninety days after 
receiving such a complaint, inform the Administrator 
or the Board of his disposition of the complaint, in- 
cluding a report as to any corrective or disciplinary 
actions taken.” 


Pertinent provisions of the rules and regulations of the 
Civil Aeronautics Board referred to in the Brief are as 
follows: 


Section 302.201: 


‘‘FormaL Compiaints: Any person may make a for- 
mal complaint to the Board with respect to anything 
done or omitted to be done by any person in contraven- 
tion of any economic regulatory provisions of the act, 
---or any rule, regulation, order, limitation, condition 
or other requirement established pursuant thereto. Ev- 
ery formal complaint shall conform to the requirements 
of § 302.3, concerning the form and filing of documents. 
The submission of a formal complaint by a person other 
than an enforcement attorney (hereinafter called a 
third party) shall not in itself result in the institution 
of a formal economic enforcement proceeding and a 
hearing with respect to the complaint unless and until 
the Director of the Bureau of Enforcement dockets a 
petition for enforcement with respect to such com- 
plaint, or a portion thereof, in accordance with § 302.- 
206. A formal complaint, whether filed by a third party 
or an enforcement attorney, may be amended at any 
time prior to the service of an answer to a complaint. 
Thereafter, such amendment may be filed only upon 
the grant of a motion filed in accordance with § 302.18, 
except that permission to amend a third-party com- 
plaint after the filing of an answer but before the dock- 
eting of a petition for enforcement must be obtained 
from the Director of the Bureau of Enforcement.’? 
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Section 302.204(a) and (b): 


‘‘Tuirp-Party Compiarnts: (a) A third-party com- 
plaint, and any amendments thereto, submitted pur- 
suant to §302.201 shall be served by the person filing 
such documents upon each party complained of and 
upon the Director of the Bureau of Enforcement. 


(b) Within fifteen (15) days after the date of ser- 
vice of a third-party complaint, each person complained 
of shall file an answer in conformance with and subject 
to the requirements of (302.207 (b). Extensions of 
time for filing an answer may be granted by the Diree- 
tor of the Bureau of Enforcement for good cause 
shown.”’ 


Section 302.206: 


“‘DockETING oF Petition ror ENrorcEMENT: When- 
ever in the opinion of the Director of the Bureau of En- 
forcement there are reasonable grounds to believe 
that any provision of the act or any rule, regulation, 
order, limitation, condition or other requirement estab- 
lished pursuant thereto, has been or is being violated, 
that, in the case of third-party complaints, efforts to 
satisfy a complaint insofar as required by $302,204 have 
failed, and that investigation of any or all of the alleged 
violations is in the public interest, the Director of the 
Bureau of Enforcement may institute an economic en- 
forcement proceedings by docketing a petition for 
enforcement. The petition for enforcement shall in- 
corporate by reference a formal complaint submitted 
pursuant to §302.201 or shall be accompanied by a com- 
plaint complying with §302.3 which is verified by an 
enforcement attorney. The petition for enforcement, 
and accompanying complaint, if any, shall be formally 
served upon the respondent and complainant. The pro- 
ceedings thus instituted shall be processed in regular 
course in accordance with this part. However, nothing 
in this part shall be construed to limit the authority of 
the Board to institute or conduct any investigation or 
inquiry within its jurisdiction in any other manner or 
according to any other procedures which it may deem 
necessary or proper.”’ 


Section 302.208: 


‘“‘DerauLt: Failure of a respondent to file and 
serve an answer within the time and in the manner 
prescribed by this part shall be deemed to authorize the 
Board, in its discretion, to find the facts alleged in the 
petition to be true and to enter such order as may be 
appropriate without notice or hearing, or, in its disere- 
tion, to proceed to take proof, without notice, of the al- 
legations or charges set forth in the complaint or order, 
provided that the Board or examiner may permit late 
filings of an answer for good cause shown.”’ 


Section 302.213: 


“‘Heartine: After the issues have been formulated, 
whether by the pleadings or otherwise, the examiner 
or the Board shall give the parties reasonable written 
notice of the time and place of the hearing.”’ 
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APPENDIX B 
CuronoLocy or Retatep LiticaTIon 


1. Flight Engineers’ International Association, EAL 
Chapter, AFL-CIO v. Eastern Airlines, Inc., 208 F. Supp. 
182 (S.D. N.Y. 1962), aff’d per curium, 307 F. 2d 510 (2nd 
Cir.), cert. denied, 372 U.S. 945 (1963). This action was filed 
by EAL Chapter in the United States District Court for the 
Southern District of New York on July 24, 1962. The com- 
plaint charged that Eastern violated the Railway Labor 
Act by (1) engaging in bargaining with the individual 
striking flight engineers; and (2) effecting unilateral 
changes in the collective bargaining agreement which 
changes had never been the subject of a notice to EAL 
Chapter as required by Section 6 of the Railway Labor 
Act, 45 U.S.C.A. §156. The motion for a temporary re- 
straining order was denied on July 24, 1962, by United 
States District Judge Bonsal. The matter then came before 
United States District Judge Feinberg on EAL Chapter’s 
Motion for Preliminary Injunction. Affidavits were filed by 
both parties in support of their respective positions. How- 
ever, no hearing on the facts was held; no witnesses were 
examined by the court. The opinion of Judge Feinberg 
denying the Motion for Preliminary Injunction was entered 
August 10, 1962. An appeal was immediately taken to the 
United States Court of Appeals for the Second Cireuit. On 
August 30, 1962, that court affirmed, in a per curium opin- 
ion, the denial of the Motion for a Preliminary Injunction. 
A petition for a writ of certiorari was then filed to the 
United States Supreme Court. The Court denied the peti- 
tion on March 18, 1963. 


2. Flight Engineers’ International Association, EAL 
Chapter, AFL-CIO v. Eastern Airlines, Inc. and Air Line 
Pilots Association — F. Supp. —, 51 L.R.R.M. 2105 (S.D. 
N.Y. 1962), aff’d on other grounds, 311 F. 2d 745 (2nd Cir.), 
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cert. denied, 373 U.S. 924 (1963). By complaint filed August 
21, 1962, in the United States District Court for the South- 
ern District of New York, EAL Chapter alleged that 
Kastern had violated the Railway Labor Act (1) by enter- 
ing into an agreement with the Air Line Pilots Association 
concerning the job performed by the striking flight engi- 
neers at a time when Eastern was compelled by the Rail- 
way Labor Act to bargain exclusively with EAL Chapter; 
(2) by failing to bargain in good faith with EAL Chapter; 
and (3) by conditioning the settlement of the strike upon 
a merger of EAL Chapter into the Air Line Pilots Associa- 
tion, and by otherwise interfering and coercing the flight 
engineers in their choice of a bargaining representative. 
The matter came on before United States District Judge 
Levet on Motion for a Preliminary Injunction. Again, the 
matter was submitted on affidavits only and without the 
taking of any oral testimony or any hearing whatsoever on 
the facts. On September 4, 1962, Judge Levet denied the 
Motion for a Preliminary Injunction. Once again an imme- 
diate appeal was taken to the United States Court of Ap- 
peals for the Second Cireuit, the case being argued orally to 
the Court on September 20, 1962. The decision of the Court 
of Appeals affirming the judgment of the lower court on the 
sole ground of the want of jurisdiction of the federal 
courts, was not rendered until January 4, 1963. The Su- 
preme Court of the United States denied EAL Chapter’s 
petition for writ of certiorari on May 20, 1963. 
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APPENDIX C 
NATIONAL MEDIATION BOARD 
Washington 


20572 
28, 1963 


OFFICE OF THE CHAIRMAN 


Mr. Jack Robertson, President 

EAL Chapter 

Flight Engineers’ International Assn. 
558 Hialeah Drive 

Hialeah, Florida 


Dear Mr. Rosertson: 


In response to your inquiry in your dispute with Eastern 


Air Lines, I am enclosing herewith copy of Memorandum 
“D” executed as part of the over-all settlement in dispute 
between the Flight Engineers’ International Association 
(TWA Chapter) and Trans World Airlines, Appendix ‘‘B’’ 
to Memorandum of Agreement between Flight Engineers’ 
International Association (PAA Chapter) and Pan Ameri- 
can World Airways, together with copy of a letter attached 
thereto executed by Seeretary of Labor W. Willard Wirtz 
and the undersigned in connection with the settlement on 
Pan American. 


If both Eastern Air Lines and your organization had ac- 
cepted the proposal of the then Secretary of Labor Arthur 
J. Goldberg in July of 1962, the undersigned was prepared 
to execute similar instruments as part of the over-all settle- 
ment on Eastern. 


I am also enclosing copy of a letter from Mr. H. S. 
Dietrich, President of TWA Chapter, Flight Engineers’ 
International Association, dated March 15, 1961, and my 
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reply thereto dated March 16, 1961. That portion of the 
story appearing in the New York Times on February 21, 
1961, accurately sets forth the position of the Board on 
the United Air Lines decision at that time. The position 
of the Board remains the same today. 


Sincerely yours, 


Francis A. O’Nemu1, JR., 
Chairman 
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BRIEF FOR INTERVENOR EASTERN AIR LINES, INC. 


In THE 


United States Cowt of Appeals 


For THE District or Cotumsia Circuir 


No. 18,096 


Puicut Enornerrs’ INTERNatIoNaL ASSOCIATION, 
EAL Cuarter, AFL-CIO, 


Petitioner, 
—_—V.—— 


Civit ArRonavuTics Boarp, 

Respondent, 
Eastern Arr Lrxes, Ixc., 

Intervenor. 
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ON PETITION FOR REVIEW OF AN ORDER OF THE 
CIVIL AERONAUTICS BOARD 


—oo———[————————————_—————— as 


E. Smytur GAMBRELL | 
W. Gren Hartan 


Attorneys for Eustern Air Lines, Inc. 
GaMBRELL, Harntax, Russet, Moye & RicHarpson 
Suite 825, The Citizens & Southern 
National Bank Building United States : 
Atlanta, Georgia 30303 


ALVIN GREEN 


Of Counsel 
December 17, 1963 


Counterstatement of Questions Presented 


1. Did the action of the Bureau of Enforcement of the 
Civil Aeronautics Board (the “Board”) in docketing a 
complaint based on charges of Flight Engineers’ Interna- 
tional Association-EAL Chapter (“FEIA-EAL”) against 
Eastern Air Lines, Inc. (“Eastern”) have the legal effect 
of precluding the Board from exercising thereafter its 
statutory authority to dismiss “without hearing” where 
“the Board is of the opinion that any complaint does not 
state facts which warrant an investigation or action” 
(Section 1002(a) of the Federal Aviation Act of 1958, 72 
Stat. 737, 49 U.S. C. 1301, 1482)? 


2. Did the Board commit legal error in deferring to the 
exclusive jurisdiction of the National Mediation Board with 
respect to the portion of the FEIA-EAL complaint which 
charged Eastern with failure to negotiate with the proper 


collective bargaining representative—i.c., Air Line Pilots 
Association (“ALPA”) v. FELA-EAL? 


» 


3. Did the Board commit legal error by declining to 
process the FELA-EAL complaint when FELA-EAL had 
filed two complaints in Federal Court long before filing 
charges with the Board, and “substantially the same issues” 
had been litigated on motions for preliminary injunctions 
and on extensive affidavits before two United States Dis- 
trict Judges and two panels of the United States Court of 
Appeals for the Second Cireuit (which has jurisdiction to 
review decisions of the Board involving Eastern) and 
the Supreme Court had twice denied review of those deci- 
sions of the Courts adverse to the position of FELA-EAL; 
and when PEIA-EAL could amend and otherwise process 
its law suits and thereby obtain hearing and decision ex- 
peditiously on all claims which it might be entitled to 
present? 


In THE 
United States Court of Appeals 
For tur Districr or Cotumsia Circurr 


No. 18,096 


Puicur Enxatneers’ INTerNaTionaL ASSOCIATION, 
EAL Cuapter, AFL-CIO, 


Petitioner, 


—vV.— 


Civiz Arronavtics Boarp, 


Respondent, 


Eastern Air Lixes, Inc., 


Intervenor. 


TABLE OF CONTENTS 


Counterstatement of the Case 


Statutes, Regulations and Rules Involved 


Summary of Argument 


ARGUMENT 


I. The Board Had Clear Legal Authority to Dis- 


II. 


IV. 


miss the Complaint Without Hearing 


The Board Properly Deferred to the Exclu- 
sive Jurisdiction of the National Mediation 
Board to Decide the Central Issue as to the 
Right of FEIA-EAL to Represent Eastern’s 
Flight Engineers Exclusively With Respect to 
the Matters in Dispute 


. The Board Properly Decided that an In- 


vestigation Is Not Warranted Where Substan- 
tially the Same Issues Have Been Repeatedly 
Decided by Courts Adversely to FEILA-EAL’s 
Contentions 


The Board’s Findings Are Accurate in All 
Material Respects 
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BRIEF FOR INTERVENOR EASTERN AIR LINES, INC. 


Counterstatement of the Case 


This case arises out of a strike by Flight Engineers’ 
International Association-EAL Chapter (“FEIA-EAL”) 
against Eastern Air Lines, Ine. (“Eastern”) in 1962 which 
the late President Kennedy called “the height of irre- 
sponsibility” (Tr. 90). After an illegal strike by flight 
engineers on several major air lines in February 1961, 
the President appointed the so-called Feinsinger Commis- 
sion to investigate the “crew complement issue” with 
respect to qualifications, training and job rights of flight 
engineers and pilots on jet aircraft (Tr. 78-79). While 
FEIA-EAL participated in the Feinsinger Commission 
proceedings and purported to “accept” its recommenda- 
tions, FEIA-EAL stubbornly refused to implement such 
recommendations or any reasonable variations thereof as 
proposed by the Secretary of Labor and other govern- 
mental representatives, and struck Eastern on June 23, 
1962 (Tr. 90). Not only did FEIA-EAL reject the 
recommendations of the Feinsinger Commission, the Secre- 
tary of Labor and other governmental representatives, but 
it wrote to the flight engineer employees of Trans World 
Airlines, Inc. (“TWA”) urging such employees to refuse 
ratification of an agreement between TWA and FEILA 
based on such recommendations, holding out to the TWA 
employees the hope that the strike at Eastern would pro- 
duce “something better” (Tr. 125). 


After the strike had been in progress approximately a 
month (completely grounding all Eastern operations), and 
all settlement efforts had failed, Eastern sought to resume 
operations, first by offering FEIA-EAL a settlement based 
on the Feinsinger recommendations, and then extending 


The TWA flight engineer employees ultimately ratified that 
agreement despite FEIA-EAL efforts (Tr. 95), thus avoiding a 
strike at TWA. 
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similar terms and conditions to those individual strikers 
who were willing to return despite the instructions of 
FEIA-EAL (Tr. 98-99). Gradually, from July 23 to Sep- 
tember 12, 1962, Eastern was able to restore substantially 
normal operations (Tr. 108-110) using 103 strikers who re- 
turned to work and replacing the remaining strikers with 
pilots (trained as flight engineers) who are represented 
at Eastern by Air Line Pilots Association (“ALPA”). 


FEIA-EAL brought two actions in the United States 
District Court for the Southern District of New York seek- 
ing to prevent Eastern from resuming operations. Flight 
Engineers’ International Association-E AL Chapter v. East- 
ern Air Lines, 208 F'. Supp. 182 (S. D. N. Y. 1962), aff'd 
per curiam, 307 F. 2d 510 (2d Cir. 1962), cert. denied, 372 
U.S. 945 (1963) ; Flight Engineers’ International Associa- 
tion-EAL Chapter v. Eastern Air Lines and Air Line Pilots 
Association, 45 C. C. H. Labor Cases 27,467 (S. D. N. Y. 
1962), aff'd on other grounds, 311 F. 2d 745 (2d Cir. 1963), 
cert. denied, 373 U. S. 924 (1963). In the first case, which 
was filed July 24, 1962, Judge Feinberg denied (on August 
10, 1962) the FEIA-EAL request for temporary injunctive 
relief and the Circuit Court of Appeals for the Second 
Circuit affirmed per curiam on August 30, 1962 on the basis 
of “Judge Feinberg’s thorough and well-reasoned opinion.” 
In the second case, which was filed August 21, 1962, Judge 
Levet denied (on September 4, 1962) the FELA-EAL re- 
quest for temporary injunctive relief, and the Court of 
Appeals affirmed on January 4, 1963, but on the ground 
that the basic dispute related to representation of the 
employees affected and therefore was a matter for the 
National Mediation Board and was not within the juris- 
diction of the courts. 


In both District Court cases, extensive affidavits and 
pleadings were considered by the courts, oral argument 
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was heard, and no evidence offered by any party was ob- 
jected to or rejected. 


The Supreme Court denied certiorari in both eases. 


On September 10, 1962 (after losing before both District 
Judges and one panel of the Court of Appeals and after 
appealing from the second District Court decision) FELA- 
EAL filed its complaint (Tr. 1-50) with the Civil Aero- 
nautics Board (the “Board”). A fair analysis of the 


identical and overlapping charges in the two court cases 
and in the Board complaint is set forth in the Board Order 
(Order No. E-19923 issued August 19, 1963, footnote 7, 
page +) which is here under review (Tr. 458) as follows: 


“The allegations in the Board complaint essentially 
raise 6 basi¢ issues. Judge Feinberg’s opinion deter- 
mined two of these issues adversely to FELA, ie., (1) 
unilateral change in working conditions etc. without 
having first served a section 6 notice or exhausted 
the procedures of the Railway Labor Act, and (2) 
bargaining directly with individual flight engineers. 
The opinion determined certain aspects of a third 
issue (3) failure to bargain in good faith insofar as 
withdrawal of a previous offer is alleged. Judge Levet 
found as to the third issue that there was no failure 
to bargain in good faith by any insistence, by Eastern, 
on merger with ALPA as a condition to entering into 
an agreement, and he held that there was no merit 
to a fourth ixsue (4), entering into agreements with 
ALPA concerning engineers and an alleged unlawful 
conspiracy with ALPA to oust FETA as bargaining 
agent. A fifth issue (5), failure to reinstate engineers 
when they had not been replaced in fact or in law 
(except to the extent the opinions held that securing 
replacements was lawful), was not before the courts. 
Nor was the sixth issue (6), failure to prosecute 
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grievances as to alleged discharges before the system 
board of adjustment. Also certain aspects of the third 
issue (3), failure to bargain in good faith, insofar as 
it is alleged that Eastern had a fixed determination 
not to enter into any agreement, may not have been 
fully considered by the courts.” 


On January 22, 1963, after the filing of various docu- 
ments by the parties, the Board’s Bureau of Enforcement 
docketed a petition for enforcement which began with the 
“opinion” (required by the Board’s Rules of Practice 
(Section 302.206, 14 C. F. R. 302.206) for any enforcement 
proceeding) that “there are reasonable grounds to believe 
that” provisions of the Federal Aviation Act of 1958 (the 
“Act”) were being violated, then recited the fact that “sub- 
stantially the same issues” had been decided adversely to 
the FEIA-EAL contentions by two District Judges and 
two panels of the Court of Appeals, stated (italics added) 
that “the threshold question” as to “whether the Board 
should exercise its independent jurisdiction to proceed” 
despite these four court decisions denying “substantially 
the same issues” adversely to FELA-EAL “should be re- 
solved directly by the Board” and concluded that a pro- 
ceeding “therefore” is instituted “so that the Board may 
determine whether it should exercise jurisdiction in the 
matter and, 7f so, whether any violations have been or are 
being committed as alleged in the complaint ...” (Tr. 290- 
291). 


In accordance with the Board’s Rules of Practice (See- 
tion 302.204(d), 14 C. F. R. 302.204(d)) Eastern filed a 
motion to dismiss the enforeement proceeding (Tr. 293-363), 
thus placing directly in issue before the Board the ques- 
tion as to “whether it should exercise jurisdiction in the 
matter.” After the filing of further documents by both 
parties, including further affidavits, and after the Supreme 
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Court had denied certiorari with respect to both of the 
Court of Appeals decisions mentioned above, the Board 


on August 19, 1963 issued its Order dismissing the com- 
plaint. The Board held in effect that: 


The 


(1) The National Mediation Board has exclusive 
jurisdiction to determine the proper representative of 
a class or craft of employees, and since the issue as 
to representation of Kastern’s flight engineers and 
pilot-engineers was likely to be decided in the near 
future as a result of the Court of Appeals ruling in 
the second action brought by FELA-EAL and other 
cirewustances appearing from the record, the Board 
should not proceed with a lengthy investigation until 
the fundamental and central question which the Board 
could not decide had been determined by the National 
Mediation oard. 

(2) FEIA-BAL had invoked judicial remedies ex- 
tensively and before secking Board remedies, had ob- 
tained repeated court rulings adverse to FELA-EAL 
which are “entitled to great weight in any Board con- 


sideration of the controversy,” and had the opportunity 


to obtain judicial relict on all issues presented to the 
Goard and could obtain such relief at least as ex- 
peditiously in court as before the Board. 


Board thus concluded (Tr. 464; p. 10 of Order 


E-19923) : 


“In view of ali the foregoing, we find that the com- 
plaint does not state facts which warrant investiga- 
tion or action by the Board at this time, and that a 
hearing on the complaint would not now be in the 
public interest. We further find that no useful pur- 
pose would be served by deferring action pending 
resolution of the jurisdictional dispute and final con- 
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clusion of the pending court litigation, and therefore 
we dismiss the complaint. However, our dismissal 
shall be without prejudice to renewal of the complaint 
if, in accordance with this opinion, circumstances 
should so warrant.” 


The FEIA-EAL appeal is from that Order of the Board. 


Statutes, Regulations and Rules Involved 


The statutes, regulations and rules involved are as 
follows: 


1) Sections 401(k) (+4), 1002(a), 1006(a), 1006(b) 
and 1006(e) of the Federal Aviation Act of 1958, as 
amended (72 Stat. 754 as amended by 76 Stat. 143, 
49 U.S. C. 1371; 72 Stat. 788, 49 U. S. C. 1482; 72 
Stat. as amended by 74 Stat. 255, 75 Stat. 497, 49 
U.S. C. 1486) ; 

2) Section 2, Ninth of the Railway Labor Act (44 
Stat. 577, as amended by 48 Stat. 1168, 45 U. S. C. 
151 a, 152); 


3) Sections 302.18, 302.200, 300.201, 300.204, 300.205 
and 300.206 of the Procedural Regulations of the Civil 
Aeronautics Board (14 C. F. R. 302.18, 302.200, 302.201, 
302.204, 302.205 and 302.206) ; 

4) Sections 2.1 and 8.3 of Public Notice PN-15, 
Statement of Organization and Delegations of Final 
Authority of the Civil Aeronautics Board (26 F. R. 
7231). 


The pertinent provisions of those statutes, regulations 
and rules are set forth in Appendix I, hereto. 


Summary of Argument 


I. The Board has clear statutory authority to dismiss 
without hearing a complaint, such as that of FEILA-EAL, 
where the “Board is of the opinion” that the “complaint 
does not state facts which warrant an investigation or 
action.” The complaint proceeding started by the Board’s 
Bureau of Enforcement (1) was obviously intended to 
refer to the Board the “threshold question” as to “whether” 
an investigation should be held under the circumstances, 
(2) could not in any event have greater sanctity than a 
proceeding started by the Board itself, (3) was neces- 
sarily subject to the Act and the Board rules authorizing 
dismissal on motion and without hearing, and (4) was 
properly dismissed in accordance with the Act and the 
Board's regulations, just as the Board has dismissed other 
investigations, The Board made all “findings” required by 


the Act as a predicate for dismissal without hearing. 


I]. The central issue in the FELA-EAL complaint before 
the Board involved the claimed right of FELA-EAL to 
represent Eastern’s flight engineers exclusively with re- 
spect to all matters im dispute. The courts and the Board 
agree that this issue is within the exclusive province of 
the National Mediation Board. Any attempt by the Board 
to investigate the FEIA-EAL complaint would neces- 
sarily invade the Mediation Board’s jurisdiction and create 
potential serious conflict in national labor relations policy. 
The Board wisely and properly followed the example of 
the courts in deferring to the Mediation Board’s exclusive 
jurisdiction. 


III. Since “substantially the same issues contained in 
the FELA-iAL complaint had been considered fully, on 
motions and extensive affidavits, twice by the United 
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States District Court, twice by the Court of Appeals for 
the Second Cireuit (which would review a decision of the 
Board) and twice by the Supreme Court in earlier litiga- 
tion started by FEIA-EAL, the Board properly concluded 
that there was no “reasonable ground for investigating 
the complaint” and that the “complaint does not state 
facts which warrant an investigation or action.” It is at 
least doubtful whether Congress intended to give the Board 
original jurisdiction (concurrent with the courts and Ad- 
justment Boards) to enforce the Railway Labor Act, 
particularly since (1) the Board has no expertise or ad- 
ministrative familiarity in the field of labor relations, and 
(2) Congress established no standards, procedures or 
restrictions with respect to the Board’s power to issue 
“cease and desist” orders (enforceable in court) in con- 
trast with the severe restrictions on the power of federal 
courts to issue injunctions in cases of labor disputes. 
Norris-LaGuardia Act, 47 Stat. 70, 29 U. S. C. 101. But 
even if the Board had power to make original findings of 
Railway Labor Act violations, it properly refused to do 
so where judicial remedies were extensively invoked and 
advanced by FEIA-EAL before the complaint was filed 
with the Board, where all court decisions were adverse to 
FEIA-EAL’s contentions and where all possible claims of 
FEIA-EAL could be made and decided at least as ex- 
peditiously in court as before the Board. 


IV. The Board’s findings are accurate in all material 
respects and even the claimed inaccuracies stressed by 
FEIA-EAL have no bearing on the issue now before the 
Court—i.e., whether the Board was required as a matter 
of law to hold a hearing on the FEIA-EAL complaint. 


ARGUMENT 


I. 


The Board Had Clear Legal Authority to Dismiss 
the Complaint Without Hearing. 


The caliber of the FELA-EAL case in this Court is 
established by its principal legal contention which, if we 
understand it, asserts in effect that by delegating to its 
own Bureau of Enforcement the authority to docket a 
complaint proceeding, the Board becomes bound by the 
action of the Bureau of Enforcement to the extent that 
the Board cannot thereafter exercise its plain statutory 
power to dismiss the complaint “without hearing” (Sec- 
tion 1002(a) of the Act) and is “usurping” the powers 
of its Bureau when it does so even though the Board’s 
own Rules provide for motions to overrule the Bureau’s 


action cither docketing or refusing to docket a complaint 
and even though, if the Board itself had started the in- 


vestigation, it would have the clear authority to dismiss 
(Board Regulations Sections 302.204(d), 14 C. F. R. 
302.204(d), 502.205(¢), 14 C. F. R. 205(¢)). The FEIA- 
BAL contention is so patently frivolous as to merit little 
discussion.* 


The absurdity of the FEIA-EAL argument is high- 
lighted by the fact, indicated above, that the Bureau of 
Enforcement, in formally docketing the case, obviously 
was referring to the Board for decision the question as to 
wheiher an enforcement proceeding should be conducted 


*FEIA-EAL’s standing to raise this point is highly doubtful 
since the point was not presented to the Board and Section 1006(¢) 
of the Act provides that “No objection to an order of the Board... 
shall be considered by the court unless such objection shall have 
been urged before the Board . . . or, if it was not so urged, unless 
there were reasonable grounds for failure to do so.” 
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in view of the circumstances in this case. While the Bureau 
of Enforcement made the formal finding (“opinion”) re- 
quired to docket the case in accordance with the Board’s 
Regulations, it specifically passed on to the Board “the 
threshold question” as to “whether the Board should exer- 
cise its independent jurisdiction to proceed” and it stated 
that the proceeding was instituted “so ‘hat the Board may 
determine whether it should exercise jurisdiction” in the 
face of repeated judicial determinations of “substantially 
the same issues” (Italics added). Thus, what FELA-EAL 
is now saying is that, by referring to the Board the basic 
policy question, the Bureau in some incomprehensible man- 
ner repealed the power of the Board (specified in the stat- 
ute and reconfirmed in the Board’s Regulations) to decide 
that very question. 


The statute clearly states (Section 1002(a)) that “When- 
ever... the Board is of the opinion that any complaint 
does not state facts which warrant an investigation or 
action, such complaint may be dismissed without hearing.” 


It has been clearly established that the Board is not 
required by law to hold a hearing with respect to com- 
plaints under Section 1002(a) of the Act where, in the 
Board’s opinion, the facts alleged do not warrant an in- 
vestigation. Nebraska Department of Aeronautics v. Civil 
Aeronautics Board, 298 F. 2d 286 (Sth Cir. 1962). As the 
Court said in Nebraska (at p. 291): 


“The very repetition, however, of the requirement 
of notice and hearing in the several scetions [of the 
Act] may indicate that when the Congress intended 
to impose a hearing requirement it knew how to pro- 
vide for one. 


* * * * * 


“We have found no authority supporting this proposi- 
tion advanced by Nebraska [that hearings should be 
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held for the resolution of matters which are complex 
and controversial and seriously affect substantive 
rights]. While we recognize that the routine of notice 
and hearing is a common method of disposing of com- 
plex and controversial matters and has been said to 
be based on procedural due process where property 
rights are involved, we are not prepared to hold that 
that pattern is obligatory where, as here, the ap- 
plicable statute authorizes Board action ‘by regula- 
tions or otherwise’ and there is no due process question 
with respect to the applicant’s property rights.” 


Section 1002(a) (relied upon by FEIA-EAL) not only 
does not require a hearing but expressly provides for 
Board action without a hearing? 


The provisions of the Board's Rules involved are in 
complete accord with the statutory framework and clearly 
authorize the Board’s dismissal of the FEIA-EAL com- 
plaint. 


* Reference to LC.C. procedure by FETA-EAL (FEIA-EAL 
Brief, pp. 20-21) is inappropriate. As the Court said in Nebraska, 
analogy cannot be made to 1.C.C, practice as (at p. 295): 


“The Interstate Commerce Act section, however, does not con- 
tain a provision comparable to the third sentence of §1002 (a). 
We regard this as a vital distinetion, The section must. of 
course, be construed as a whole, fu se doing we conclude that 
its third sentence . . . has siguifieance and that it and the 
second sentence, taken together, vest in the Administrator or 
the Board, as the case may be, discretionary powers of investi- 
gation in response to a filed complaint. Sce Davis, dministra- 
tive Law Treatise, 1958, Vol. 1. $4.07. pp. 259-60; Jaffe, The 
Individual Right to Initiate Administrative Process, 1940, 25 
Ta. Law Rev. 485, 520-1; Pan American-Grace Airways v. Civil 
Acronautics Bd., D. C. Cir.. 1949.” 


From this language it is apparent that FETA-EAL errs in attempt- 
ing to distinguish Nebraska on the ground (FETA-EAL Brief, p. 
23): “The issue turned primarily on the construction of the first 
sentence of 1002(a) of the Act, and not on the second and third 
sentences of that section which petitioner invokes herein.” 


“ 


Section 302.204(d) of the Board’s Rules of Practice pro- 
vides (14 C. F. R. 302.204(d)): 


Motions to dismiss a third-party complaint shall not 
be fileable prior to the docketing of a petition for en- 
forcement with respect to such complaint or a portion 
thereof. 


Section 302.200 provides (14 C. F. R. 302.200): 


(a) In general. This subpart sets forth the special 
rules applicable to proceedings for enforcement of the 
economie regulatory provisions of the act, and rules, 
regulations, orders, limitations, conditions and require- 
ments issued thereunder. For information as to other 
applicable rules, reference should also be made to 
Subpart A of this part, to the act and to the substan- 
tive rules, regulations and orders of the Board. 


Section 302.18 of Subpart A governing motions states 
(14 C. F. R. 302.18) : 


After the assignment of an cxaminer to a proceeding 
and before the issuance of a recommended or initial 
decision, or the certification of the record to the Board, 
all motions shall be addressed to the examiner. At all 
other times motions shall be addressed to the Board. 
All motions shall be made at an appropriate time de- 
pending upon the nature thereof and the relief re- 
quested therein. 


Eastern’s motion to dismiss was thus appropriately di- 
rected to the Board and could only be acted upon by the 
Board. The authority of the Director of the Bureau of En- 
forcement to docket a complaint arixes from the delegation 
by the Board in Section 8.3 of the Board’s Statement of 
Organization and Delegations of Final Authority (Public 
Notice PN-15, 26 F. R. 7231, 7233). 


Section 8.3 provides: 


Delegated authority of the Director, Bureau of En- 
forcement. The Board has delegated to the Director, 
Bureau of Enforcement, the authority to: 


A. Institute an economic enforcement proceeding by 
docketing a petition for enforcement whenever, in his 
opinion, there are reasonable grounds to believe that 
any provision of the Act or any rule, regulation, order, 
limitation, condition or other requirement established 
pursuant thereto, has been or is being violated. 


However, the delegation to the Director of the Bureau 
of Enforcement is nevertheless subject to Board review. 
Section 2.1 of the Statement of Organization and Delega- 
tions of Final Authority states (Public Notice PN-18, 
26 F. R. 7231, 7238): 


The Board retains a diseretionary right to review any 
action taken under delegated authority upon its own 
initiative or upon petition of a party or an intervenor 
in such action. 


Also, Section 302.206 (14 C. F. R. 302.206) provides: 


However, nothing in this part shall be construed to 
limit the authority of the Board to institute or con- 
duct any investigation or inquiry within its juris- 
diction in any other manner or according to any other 
procedures which it may deem necessary or proper. 


Clearly the Board had authority to dismiss the FELA- 
EAL complaint without hearing.‘ 


‘Tt may be noted here that if the Bureau's action in docketing a 
complaint were binding on the Board, its refusal to docket a case 
would be equally binding. Yet we are sure that FEIA-EAL would 
not have been willing to accept as final a rejection of its complaint 
by the Bureau of Enforcement. 
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Moreover, even if the Bureau’s docketing of the com- 
plaint were binding on the Board, it could not rise to 
higher dignity than a proceeding started by the Board 
itself and the Board would have the clear statutory au- 
thority to dismiss it “without hearing.” The statute does 
not state that the complaint may be dismissed without 
hearing only before docketing. It states unequivocally that 
“Whenever ... the Board is of the opinion that any com- 
plaint does not state facts which warrant an investigation 
or action, such complaint may be dismissed without hear- 
ing” (Italics added). 


Dismissal of the FHIA-EAL complaint by the Board 
was in accordance with past Board practice. The Board 
has often dismissed investigations, brought on its own mo- 
tion, without holding a hearing (see e.g., Order E-19121, 
December 20, 1962, dismissing without hearing Family Ex- 
cursion Fares Investigation, Docket 9058 and Order E- 
19399, March 22, 1963, dismissing without hearing Private 
Airline Club Waiting Rooms Investigation, Docket 13448). 

As the Court in Nebraska stated (at p. 293): 


“... we all know that administrative construction of 


an Act is entitled to weight and, even, to ‘great weight’ 
U.S. v. Amer. Trucking Ass’ns, 1940, 310 U. S. 534, 
549; American Airlines y. Civil Acronautics Board, 7 
Cir. 1949, 178 F. 2d 903, 908; Review Committee, Venue 
VI, ete. v. Willey, 8 Cir. 1960, 275 F. 2d 264, 272, cert. 
den. 363 U. S. 827; Uniled States v. Ekberg, 8 Cir. 
1961, 291 F. 2d 913, 921, cert. den. 368 U.S. 920.” 


Even in a case where an investigation was started by 
the Board which was the equivalent of a proceeding sub- 
ject to mandatory hearing if started by a carrier’s filing 


of a tariff which the Board would not allow to become 
effective, and where the parties had expended many months 
of effort and many thousands of dollars in hearings, this 
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Court held that the Board had discretion to discontinue 
its own investigation without making the ultimate finding 
contemplated in inaugurating the investigation. Eastern 
Air Lines v. Civil Aeronautics Board, 111 U.S. App. D. C. 
39, 294 FP. 2d 235 (1961), cert. denied, 368 U. 8. 927 (1961). 


Whatever may be the law under statutes which are 
worded differently, the Board clearly has power to deny 
a hearing under Section 1002(a) and the Board made the 
required finding (or “opinion”) “that the complaint does 
not state facts which warrant investigation or action by 
the Board at this time” (Tr. 464, page 10 of Order No. 
E-19923) as a predicate for dismissal without hearing. 


Even where the Board is authorized to act only “if it 
finds” certain things (e.g. Section 416 of the Act) and 
where the statute does not specify that action may be 
taken “without hearing” this Court has concluded that 
the absence of a requirement of a hearing must be con- 
strued to mean that the Board may act without hearing 
and on the basis of its own opinion or “belief” rather than 
evidentiary findings. Lastern Air Lines, Inc. v. Civil Aero- 
nautics Board, 81 U. S. App. D. C. 331, 185 F. 2d 426 
(D. C. Cir. 1950), vacated as moot, 341 U. 8. 901 (1951) ; 
American Airlines, Inc. v. Civil Aeronautics Board, 97 
U.S. App. D. C. 324, 231 F. 2d 483 (1956). Here, of course, 
the statute specifically authorizes action by the Board to 
dismiss on the basis of “opinion” and “without hearing,” 
and we do not believe that FELA-EAL ean successfully 
twist or distort the statutory provisions to require a hear- 
ing or evidentiary findings. 


§ FETA-EAIL errs in asserting (FELA-EAL Brief. p. 17) that the 
Board did not make the required finding but “found only, and based 
its conclusion to dismiss without hearing on such finding, that ‘in- 
vestigation and action by the Board at this time would not be in the 
public interest.’”” The Board actually made the precise finding re- 
quired by the Act. 
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Il. 


The Board Properly Deferred to the Exclusive Juris- 
diction of the Naticnal Mediation Board to Decide the 
Central Issue as to the Right of FEIA-EAL to Represent 
Eastern’s Flight Engineers Exciusively With Respect to 
the Matters in Dispute. 


As will be seen in the above-quoted summary (pp. 3-4) by 
the Board of the identical and overlapping issues in FISLA- 
EAL’s complaints in Court and before the Board, the central 
issue which pervades all is FELA-EAL’s claimed exclusive 
right to represent all of Eastern’s flight engineers as to all 
of the matters in dispute. The Court of Appeals for the 
Second Circuit in the second court action conciuded that that 
issue was so basic as to require the Court to refuse juris- 
diction, since the National Mediation Board clearly has ex- 
clusive jurisdiction under Section 2, Ninth of the Railway 


Labor Act (44 Stat. 577, as amended by 48 Stat. 1185, 54 
Stat. 785-786, 45 U.S. C. 151, 152, Ninth) which provides as 
follows: 


“Ninth. If any dispute shall arise among a carrier’s 
employees as to who are the representatives of such 
employees designated and authorized in accordance with 
the requirements of this Act, it shall be the duty of the 
Mediation Board, upon request of cither party to the 
dispute, to investigate such dispute and to certify to 
both parties, in writing, within thirty days after the 
receipt of the invocation of its services, the name or 
names of the individuals or organizations that have been 
designated and authorized to represent the employees 
involved in the dispute. and certify the same to the 
carrier. Upon receipt of such certifieation the carrier 
shall treat with the representatives so certified as the 
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representatives of the craft or class for the purposes 
of this Act.” 


The decision of the Court of Appeals is, of course, plainly 
correct, as the Supreme Court has squarely held that such 
matters are, to the extent justiciable at all, subject to the 
exclusive power of the National Mediation Board. In Gen- 
eral Committee of Adjustment v. Missouri-Kansas-Texas 
R. R., 320 U. 8. 323, 332 (1943) the Court said with respect 
to employer-employee problems under the Railway Labor 
Act: 


“  . . while Congress dealt with this subject compre- 
hensively, it left the solution of only some of those 
problems to the courts or to administrative agencies. 
It entrusted large segments of this field to the voluntary 
processes of conciliation, mediation, and arbitration.” 


The Supreme Court said further (at p. 336): 


“However wide may be the range of jurisdictional dis- 
putes embraced within §2, Ninth, Congress did not select 
the courts to resolve them. To the contrary, it fashioned 
an administrative remedy and left that group of dis- 
putes to the National Mediation Board. If the present 
dispute falls within (2, Ninth, the administrative rem- 
edy is exclusive.” 


The Supreme Court concluded in the MW. Wh. 7. Case that 
Congress provided for either judicial or administrative de- 
termination of only a “select list of problems” and “All 
else it left to those voluntary processes whose use Congress 
had long encouraged” —mediation and arbitration. The Su- 


preme Court faced with equaniinity the possibility that 


“There may be ax a result many areas in this field where 
neither the administrative nor the judicial function ean be 
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utilized. But that is only to be expected where Congress 
still places great reliance on the voluntary process of con- 
ciliation, mediation and arbitration . . . Courts should not 
rush in where Congress has not chosen to tread.” 


It seems obvious, as the Board has held (Tr. 460; Order 
E-19923, p. 6) that the exclusive jurisdiction of the National 
Mediation Board excludes the Civil Aeronautics Board as 
well as the courts. It is inconceivable that Congress would 
create a situation in which the Board could direct Eastern 
to negotiate with FEIA-EAL while the National Mediation 
Board would certify another union thus requiring Eastern 
to deal with that union alone with respect to the subject 
matter involved. As the Supreme Court said in Virginian 
Railway v. System Federation No. £40, 300 U.S. 515, 548 
(1937) the Railway Labor Act “imposes the affirmative duty 
to treat only with the true representative, and hence the 
negative duty to treat with no other.” 


Despite these well-established principles of law, FELA- 
EAL now seems to assert that, although courts must defer 
to the Mediation Board the Board may not, and must go 
forward with an investigation which could result in colli- 
sion between two administrative agencies over the very is- 
sues which the courts properly declined to decide. 


Oddly enough, FEIA-EAL seeks support for its position 
in Burlington Truck Lines v. United States, 371 U. S. 156 
(1962) which, in our view, directly conflicts with the FETA- 
EAL contention. In the Burlington Truck Lines case, the 
I. C. C. used its powers in regulating commerce to accom- 
plish a result which the Supreme Court held involved the 
exclusive labor relations jurisdiction of the National Labor 
Relations Board—just as FEIA-KAL is asking the Board 
to invade the comparable labor relations jurisdiction of the 
National Mediation Board. As the Supreme Court noted 
in the Burlington Truck Lines case, such invasion may, “be- 
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cause of lack of expert competence, contravene the national 
policy as to... labor relations.” Clearly a ruling by the 
Board that Eastern must deal exclusively with FELA-EAL 
would “contravene the national policy” if the Mediation 
Board finds that the proper bargaining representative with 
respect to the matters in dispute is another union. 


FELA-EAL’s argument appears to be predicated largely 
on a gratuitous insult to the Board—the suggestion (FIELA- 
EAL Brief, page 28, footnote 22) that ALP.A’s filing on 
October 8, 1963 of an application ‘seeking to represent the 
flight engineers in the employ of Eastern Air Lines’ was 
in some manner inspired or instigated by the Board and is 
“more than mere coincidence.” Actually, the Court of Ap- 
peals for the Second Cireuit informed both ALPA and 
FELA-EAL in its decision on January 4, 1963 that the basic 
issue in the entire dispute is within the exclusive province 
of the National Mediation Board. Tf FELA-EAL had been 
interested in resolving disputes instead of perpetuating and 
aggravating them, it would have promptly filed with the 
Mediation Board an application for clarification of the rep- 
resentation question, It has not done so, Certainly, it is 
not surprising that ALP.A\ would seek to clarify the matter 
when FETA-EAT failed to do so for more than nine months 
after the Court of Appeals decision; and most clearly it is 
unfair and unwarranted to trace ALPA’s action to the 
Board’s Order issued over seven months after the Court of 
Appeals decision. 

Obviously there is nothing in the Board’s Order which 
would influence or affeet in any way the representation pro- 
ceeding before the National Mediation Board. The Board 


has adopted a completely “hands-off” apprceach, as have the 
courts. The course which FEDA-EAQL insists that the Board 
take would almost certainly have an effect on the Mediation 


Board proceeding since parallel cases involving the same 
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issues invariably become intertwined.* The Mediation Board 
must be left free to decide the matter without collateral 
pressures or influences such as would be generated if the 
Board were to conduct the investigation demanded by FELA- 
EAL. 


The Board’s action was a wise and proper exercise of the 
doctrine of primary jurisdiction. That doctrine determines 
the tribunal to make the initial determination. 3 Davis, Ad- 
ministrative Law (1st ed. 1958) §19.01. 


The very purpose of providing either an exclusive or an 
initial and preliminary administrative determination is to 
secure the administrative judgment, either, in the one case, 
in substitution for judicial decision or, in the other, as foun- 
dation for or perchance to make unnecessary later judicial 
Baocetner Aircraft and Diesel Equipment Corp.v. Hirsch, 
331 U. S. 752, 767 (1947). 


Davis further states (Davis, supra, §19.01, p. 5): 


“Whether the agency happens to be expert or not, a 
court should not act upon subject matter that is pecu- 
liarly within the agency’s specialized field without tak- 
ing into account what the agency has to offer, for other- 
wise parties who are subject to the ageney’s continuous 
regulation may become the victims of uncoordinated 
and conflicting requirements.” See, Far East Confer- 
ence v. United States, 342 U. S. 570, 574 (1952), citing 
United States v. Morgan, 307 U. S. 183, 191 (1939). 


6 FEIA-EAL stresses (FETA-EAL Brief, p. 29) the fact that “a 
major part of the complaint against Eastern before the Board” 
consists of its claims that Eastern improperly “discharged,” “co- 
erced and influenced the employees” to such an extent that FELA- 
EAL might “now lese a repres»ntation election.” Such charges are, 
of course, typically considered and decided by the labor relations 
agency in connection with represcntation cases, as noted by FEIA- 
EAL (FEJA-EAL Brief, pp. 28-29), and for this reason the 
Board’s abstention clearly is correct. 
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The Board’s deference to the Mediation Board was in 
strict compliance with the reasons for and the rule of pri- 
mary jurisdiction, a doctrine well established by the Courts.’ 
Texas and Pac. R. R. vy. Abilene Cotton Oil Co., 204 U.S. 
426 (1907); United States Navigation Co. v. Cunard Steam- 
ship Co., 284 U. S. 474 (1932); United States v. Morgan, 
supra; Far East Conference v. United States, supra. 
We cannot believe that the courts will disapprove the action 
of the Board in adopting the doctrine, particularly in a case 
which the courts would refuse to consider either before or 
after action by the Mediation Board. See the VW. A’. T. case, 
supra. 


Il. 


The Board Properly Decided That an Investigation 
Is Not Warranted Where Substantially the Same Issues 
Have Been Repeatedly Decided by Courts Adversely to 
FEIA-EAL’s Contentions. 


Section 1002(a) of the Act calls for an investigation only 
if “there shall appear to be any reasonable ground for in- 


vestigating the complaint” and the Board is authorized to 
dismiss “without hearing” whenever “the Board is of the 
opinion that any complaint does not state facts which war- 
rant an investigation or action”. 


7™The relative expertise of the Civil Acronautics Board and the 
Mediation Board with reference to the matters involved is illus- 
trated in Southern Pilots Assoc. v. Civil Acronautics Board, 
U.S. App. D. C. ——, 323 F, 2d 288 (1963) where this Court said 
(italics added): “This case involves a petition for review of a 
rather unusual? order of the Civil Aeronautics Board which finds 
Southern Airways, Ine. guilty of unfair labor practices under the 
Railway Labor Act.” 
“2 This is the first case to reach the courts in which the Civil 
Aeronautics Board has purported to pass on a labor dispute.” 


As demonstrated above, “substantially the same issues” 
set forth in FEIA-EAL’s complaint before the Board had 
been fully considered twice by the United States District 
Court, twice by the Court of Appeals and twice by the 
Supreme Court. As the Board noted (Tr. 463, Order E- 
19923, page 9): 


“Although the court determinations were made with- 
out a hearing, the material facts are for the most part 
documented or are not disputed. Many of the issues 
concern solely questions of law and the determination 
of the legal questions having been reviewed by the 
Court of Appeals, and left undisturbed by the Supreme 
Court, such determinations would be entitled to great 
weight in any Board consideration of the controversy. 
There appears to be no reason why the courts cannot 
provide adequate and complete relief to the complainant, 
and it does not appear that Board proceedings would 
be concluded with any greater dispatch than the con- 
tinuing litigation in the courts.” 


Moreover, since Eastern’s principal executive offices are 
in New York, any order of the Board in the investigation 
sought by FEIA-EAL would be reviewable on appeal by 
the very Court of Appeals which twice rejected FELA-EAL’s 
basic contentions (Section 1006(b) of the Act), and of 
course any other reviewing court would be greatly in- 
fluenced by the court decisions referred to above (es- 
pecially since FEIA-EAL’s petitions for certiorari were 
denied by the Supreme Court). 


It would be difficult to imagine a situation in which the 
Board would have less “reasonable ground for investigat- 
ing” or more basis for concluding that a complaint does not 
“warrant an investigation” than one in which the key issues 
have been repeatedly adjudicated by the entire hierarchy of 
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the federal courts, not merely once but twice. The courts 
generally refuse to act in a vain and useless manner, As the 
Supreme Court has said: 


“This Court early and wiseiy determined that it 


would not give advisory opinions even when asked by 


the Chief Executive. It has also been the firm and 
unvarying practice of Constitutional Courts to render 
no judgments not binding and conclusive on the parties 
and none that are subject to later review or alteration 
by administrative action. Hayburn’s Case, 2 Dall. 409; 
United States v. Ferreira, 13 How. 40; Gordon v. 
United States, 117 U. S. 697; In re Sanborn, 148 U.S. 
222; Interstate Commerce Commission v. Brimson, 154 
U.S. 447; LaAbra Silver Mining Co. v. United States, 
175 U.S, 423; Muskrat v. United States, 219 U. S. 346; 
United States v. Jefferson Electric Co., 291 U. S. 386.” 
Chicago & Southern Air Lines, Inc. v. Waterman Steam- 
ship Corp., 331 U.S. 103, 113 (1948). 


The Board’s action in declining to investigate where the 
issues to be investigated have been decided by the court 
which would review the Board’s decision accords with the 
rule of proper judicial practice as enunciated in the Chicago 
and Southern case. 


We think it at least debatable whether Congress intended 
the Board to have initial jurisdiction to decide whether a 
violation of the Railway Labor Act has occurred, Any Board 
jurisdiction is derived from Section 401(k) of the Federal 
Aviation Act which states simply that “It shall be a condi- 
tion upon the holding of a certificate by any air carrier 
that such carrier shall comply with title If of the Railway 
Labor Act, as amended.” It would be reasonable to suppose 
that Congress visualized action by the Board pursuant to 
this “condition” only upon a finding by then existing tri- 
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bunals charged with enforcement of the Railway Labor Act 
that a violation had occurred. For example, if a court or the 
Adjustment Board were to find that a carrier had violated 
the Railway Labor Act, the Board would notify the carrier 
pursuant to Section 401(g) of the Federal Aviation Act that 
if the carrier “fails to comply within a reasonable time to 
be fixed by the Board,” its certificate of public convenience 
and necessity would be revoked, and upon failure of the 
carrier to act the certificate would be revoked in accordance 
with the statutory procedure. It seems unlikely that Con- 
gress would give the Board the initial power to find a viola- 
tion of a statute with which it has no first hand familiarity 
and as to which it has no administrative functions; and it 
seems particularly incongruous that “concurrent” jurisdic- 
tion to make such findings—with all the foreseeable conflicts 
between Board and courts—would be created without spe- 
cifically granting the power or stating the standards and 
procedures to be used. 


Congress has specifically and severely restricted the power 
of courts to issue injunctions in labor disputes. Norris- 
La Guardia Act, 47 Stat. 70, 29 U.S. C. 101. It seems most 
improbable that Congress would give the Board complete 
and unrestricted power to issue “cease and desist” orders 
(enforceable in court, presumably without reference to 
Norris-La Guardia limitations) on identical matters simply 
by creating a statutory “condition” and authorizing the 
Board to conduct an “investigation.” It should be noted 
particularly that a court would be prohibited from issuing 
an injunction at the instance of FELA-EAL because, as 
demonstrated above, FEIA-EAL failed to *anake every rea- 
sonable effort to settle” the dispute as required by Section 8 
of the Norris-La Guardia Act. See Trainmen v. Toledo, 
P.é W.R. R., 321 U.S. 50 (1944); Rutland Ry. v. Locomo- 
tive Engineers, 307 F. 2d 21 (2d Cir. 1962) ; Hilbert v. Penn- 
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sylvania R. R., 290 F. 2d 881 (7th Cir. 1961). Can it be 
supposed that Congress intended the Board to have broad 
injunctive power in this highly sensitive area of labor rela- 
tions but subject to none of the restrictions or standards 
imposed on the courts? We think this is most unlikely. 


FELA-KAL places great emphasis (FEIA-EAL Brief, 
page 32) on the fact that an early draft leading to the Civil 
Aeronautics Act of 1938 called for certification by the Na- 
tional Mediation Board that a violation had occurred. The 
fact that such a provision is not contained in the Act as 
passed tends to support our belief that Congress did not 
mean to create new adjudicatory functions or agencies with 
respect to the Railway Labor Act. When Congress refused 
to give the expert labor relations agency the power (which 
it did not then have and does not now have) to make the 
determination of statutory violations, is it reasonable to 
suppose that it then chose to give that power to a new 
agency with no expertise in the subject? Rather, we submit, 
it is reasonable to believe that Congress intended to leave 
the adjudicatory function exactly where it then was—in the 
courts and the Adjustment Boards. 


We recognize that the Board believes it has original juris- 
diction to find violations of the Railway Labor Act concur- 
rently with the courts. The principal basis stated by the 
Board for this position is that the courts need no assistance 
from the Board in enforcing their decrees and Congress 
therefore must have intended some different function to be 


performed by the Board. We believe Congress might well 


have concluded that the potential and anticipated threat of 
certificate revocation would tend to encourage fuller compli- 
ance with the Railway Labor Act than could be achieved 
without that provision, thus reducing the need for court or 
adjustment board orders; and in any event Congress prob- 
ably intended that a carrier which persistently refused to 
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comply with the Railway Labor Act should not be allowed 
to operate a part of the Nation’s air transport system. We 
submit that Section 401(k) would not be nugatory if con- 
strued to be effective only upon adjudication by a tribunal 
other than the Board that a violation of the Railway Labor 
Act had occurred. 


But even if the Board were deemed to have concurrent 
jurisdiction with the courts, we believe that a proper respect 
for the functions and powers of the concurrent tribunal 
would require deference and abstention by the Board in a 
case such as this, where two court proceedings were well 
advanced into the appellate stage before the Board’s juris- 
diction was invoked, and where District Courts, Court of 
Appeals and Supreme Court had acted twice before the 
Board’s Order was issued. Courts having concurrent juris- 
diction customarily seek to avoid conflict, and the court which 
first acquires jurisdiction generally is given exclusive juris- 
diction. 


“The general rule is that the court first acquiring 
jurisdiction is entitled to maintain it until its duty is 
fully performed, and the jurisdiction involved is ex- 
hausted.” Milwaukee Gas Specialty Co. v. Mercoid 
Corp., 104 F. 2d 589, 592 (7th Cir. 1939) (italics 
added). 


We submit that a reasonable exercise of the Board’s 
discretion under Section 1002(a) required the Board to 
refuse to enter into a possible race or conflict with the 
courts under the circumstances of this case. 


FEIA-EAL stresses the Board’s decision in the Southern 
Airways case (Air Line Pilots Association v. Southern Air- 


§ FEIA-EAL has yet to exhaust the jurisdiction of the District 
Court for the Southern District of New York. Over a year has 
passed and FEIA-EAL has taken no pre-trial or trial action in 
furtherance of its pending complaints for permanent injunction. 
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ways, Inc., Docket 11654, Order E-18560, July 5, 1962) to 
conduct its investigation of possible violations of the Rail- 
way Labor Act despite a parallel court proceeding. The dif- 
ferences between this case and the Southern case are obvious, 
including the facts that in the Southern case (1) the Board’s 
jurisdiction was invoked first—more than three months be- 
fore the court action was started, (2) the trial court’s deci- 
sion was rendered after the Board’s hearing had been 
completed and the Board’s Examiner had issued his initial 
decision, (3) the trial court decision in that instance was 
never acted upon by the Court of Appeals and (4) even the 
trial court found a violation of the Railway Labor Act on 
the part of Southern (as contrasted with the complete ac- 
quittal Eastern has received in all courts). 


Whatever the merits of the Board’s action in the Southern 
case, it plainly acted correctly when, in this case, it deferred 
to the exclusive jurisdiction of the Mediation Board and the 


prior jurisdiction of the Federal Courts. 


IV. 


The Board’s Findings Are Accurate in All Material 
Respects. 


FEIA-EAL complains (FEIA-EAL Brief, pp. 37-39) of 
an alleged Board “error” in discussion of the Feinsinger 
Commission Report, specifically in failing to stress the 
Feinsinger recommendation that ALPA and FEIA respect 
each other’s jurisdiction while merger negotiations be- 
tween them are in progress. That feature of the Feinsinger 
Report appears totally irrelevant here since (1) FEIA- 
EAL refused to implement the Feinsinger Report (Tr. 
91, 95-96), and (2) the Board clearly has no jurisdiction to 
decide disputes between ALPA and FEIA-EAL. 
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The FEIA-EAL assertion (FEIA-EAL Brief, p. 39) that 
the 1962 strike was based “not on anything having to do 
with the Feinsinger Commission Reports” is so manifestly 
contrary to the facts of record and universally known (in- 
cluding the plea (noted above, p. 1) of FEIA-EAL to 
the TWA flight engineers not to accept the settlement 
based on the Feinsinger recommendations because the 
FEIA-EAL strike would get them “something better”) as 
to merit no discussion. In any event, this and other pre- 
strike material would seem to have no relevancy in de- 
ciding whether the Board is required as a matter of law 
to hold an investigation with respect to the lawfulness of 
Eastern’s conduct in resuming operations after the strike. 


The FEIA-EAL assertion (FEIA-EAL Brief, p. 40, foot- 
note 34) that its 1961 work stoppage has not been adjudi- 
cated a “strike” is wholly inaccurate. In Civil Action No. 
10,573 in the United States District Court for the Southern 
District of Florida, Judge Choate ruled on February 21, 
1961 that the stoppage was a “Union strike,” stating: “I will 
hold as a matter of law that if all of them refuse to work 
they are in a work stoppage condition” and “I think it 
is very clear to me that this is a concerted action on the 
part of the Union.” The fine for contempt assessed by 
the Court in that case was later set aside by the Court 
of Appeals on the ground that the trial court could not 
proceed in civil contempt after Eastern withdrew its de- 
mand for a contempt citation, but the trial court’s finding 
that a “Union strike” occurred was not disturbed. Flight 
Engineers’ Int'l Ass’n v. Eastern Air Lines, Inc., 301 F. 2a 
756 (Sth Cir. 1962). 
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CONCLUSION 


The Board’s order dismissing the complaint clearly 
was correct and should be affirmed by this Court. 


Respectfully submitted, 


E. SmytHE GAaMBRELL 
W. Guex Haruan 


Attorneys for Eastern Air Lines, Inc. 
GamBreELL, Haruay, Russet, More & Ricuarpsox 
Suite 825, The Citizens & Southern 
National Bank Building 
Atlanta 3, Georgia 


ALVIN GREEN 
Of Counsel 


December 17, 1963. 


31 


APPENDIX I 


Pertinent portions of statutes, rules, and regulations in- 
volved. 


Federal Aviation Act of 1958, as Amended 
TITLE IV—AIR CARRIER ECONOMIC REGULATION 
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
Certificate Required 


Sec. 401. [72 Stal. 754, as amended by 76 Stat. 143, 49 
U.S.C, 1371] 

(k)(4) It shall be a condition upon the holding of a 
certificate by any air carrier that such carrier shall comply 
with title II of the Railway Labor Act, as amended. 


COMPLAINTS TO AND INVESTIGATIONS BY THE ADMINISTRATOR 
AND THE BOARD 


Filing of Complaints Authorized 


Sec. 1002. [72 Stat. 788, 49 U.S.C. 1482] (a) Any per- 
son may file with the Administrator or the Board, as to 
matters within their respective jurisdictions, a complaint 
in writing with respect to anything done or omitted to 
be done by any person in contravention of any provisions 
of this Act or of any requirement established pursuant 
thereto. If the person complained against shall not satisfy 
the complaint and there shall appear to be any reasonable 
ground for investigating the complaint, it shall be the duty 
of the Administrator or the Board to investigate the mat- 
ters complained of. Whenever the Administrator or the 
Board is of the opinion that any complaint does not state 
facets which warrant an investigation or action, such com- 
plaint may be dismissed without hearing. In the case of 
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complaints against a member of the Armed Forces of the 
United States acting in the performance of his official 
duties, the Administrator or the Board, as the case may 
be, shall refer the complaint to the Secretary of the de- 
partment concerned for action. The Secretary shall, within 
ninety days after receiving such a complaint, inform the 
Administrator or the Board of his disposition of the com- 
plaint, including a report as to any corrective or disci- 
plinary actions taken. 


JUDICIAL REVIEW OF ORDERS 
Orders of Board and Administrator subject to Review 


Sec. 1006. [72 Stat. 795, as amended by 74 Stat. 255, 75 
Stat. 497, 49 U.S.C. 1486] (a) Any order, affirmative or 
negative, issued by the Board or Administrator under 
this Act, except any order in respect of any foreign air 
carrier subject to the approval of the President as pro- 
vided in section 801 of this Act, shall be subject to review 
by the courts of appeals of the United States or the United 
States Court of Appeals for the District of Columbia upon 
petition, filed within sixty days after the entry of such 
order, by any person disclosing a substantial interest in 
such order. After the expiration of said sixty days a peti- 
tion may be filed only by leave of court upon a showing 
of reasonable grounds for failure to file the petition there- 
tofore. 


Venue 


(b) A petition under this section shall be filed in the 
court for the circuit wherein the petitioner resides or 
has his principal place of business or in the United States 
Court of Appeals for the District of Columbia. 


* * * ” * 
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Findings of Fact Conclusive 


(e) The findings of facts by the Board or Administrator, 
if supported by subsiantial evidence, shall be conclusive. 
No objection to an order of the Board or Administrator 
shall be considered by the court unless such objection shall 
have been urged before the Board or Administrator or, if 
it was not so urged, unless there were reasonable grounds 
for failure to do so. 


Railway Labor Act 


Sec. 2. Ninth. [44 Stat. 577, as amended by 48 Stat. 
1168, 45 U.S. C. 151a, 152] If any dispute shall arise among 
a carrier’s employees as to who are the representatives of 
such employees designated and authorized in accordance 
with the requirements of this Act, it shall be the duty of the 
Mediation Board, upon request of either party to the dis- 
pute, to investigate such dispute and to certify to both 
parties, in writing, within thirty days after the receipt 
of the invocation of its services, the name or names of 
the individuals or organizations that have been designated 
and authorized to represent the employees involved in the 
dispute, and certify the same to the carrier. Upon receipt 
of such certification the carrier shall treat with the repre- 
sentatives so certified as the representatives of the craft 
or class for the purposes of this Act. In such an investiga- 
tion, the Mediation Board shall be authorized to take a 
secret ballot of the employees involved, or to utilize any 
other appropriate method of ascertaining the names of 
their duly designated and authorized representatives in 
such manner as shall insure the choice of representatives 
by the employees without interference, influence, or coer- 
cion exercised by the carrier. In the conduct of any election 


for the purposes herein indicated the Board shall desig- 
nate who may participate in the election and establish the 
rules to govern the election, or may appoint a committee 
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of three neutral persons who after hearing shall within 
ten days designate the employees who may participate in 
the election. The Board shall have access to and have 
power to make copies of the books and records of the car- 
riers to obtain and utilize such information as may be 
deemed necessary by it to carry out the purposes and 
provisions of this paragraph. 


Procedural Regulations of the Civil Aeronautics Board 


Subpart A—Rules of General Applicability 


§ 302.18 Motions. 


(a) Generally. An application to the Board or an Ex- 
aminer for an order or ruling not otherwise specifically 
provided for in this part shall be by motion. After the 
assignment of an Examiner to a proceeding and before 
the issuance of a recommended or initial decision or the 
certification of a record to the Board, all motions shall 
be addressed to the Examiner. At all other times motions 
shall be addressed to the Board. All motions shall be 
made at an appropriate time depending upon the nature 
thereof and the relief requested therein. 


* * * * * 


(e) Disposition of motions. The Examiner shall pass 
upon all motions properly addressed to him, except that, 
if he finds that a prompt decision by the Board on a mo- 
tion is essential to the proper conduct of the proceeding, 
he may refer such motion to the Board for decision. The 
Board shall pass upon all motions properly submitted to 
it for decision. 
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Subpart B—Rules Applicable to Economic 
Enforcement Proceedings 

§ 302.200 Applicability of this subpart. 

(a) In general. This subpart sets forth the special rules 
applicable to proceedings for enforcement of the economic 
regulatory provisions of the act, and rules, regulations, 
orders, limitations, conditions and requirements issued 
thereunder. For information as to other applicable rules, 
reference should also be made to Subpart A of this part, 
to the act and to the substantive rules, regulations and 
orders of the Board. 

* * * - 


§ 302.201 Formal complaints. Any person may make 
a formal complaint to the Board with respect to anything 
done or omitted to be done by any person in contravention 


of any economic regulatory provisions of the act, or any 


rule, regulation, order, limitation, condition or other re- 
quirement established pursuant thereto. Every formal 
complaint shall conform to the requirements of § 302.3, 
concerning the form and filing of documents. The anes 
sion of a formal complaint by a person other than an En- 
forcement Attorney (hereinafter called a third party) shall 
not in itself resuli in the institution of a formal economic 
enforcement proceeding and a hearing with respect to 
the complaint unless and until the Director of the Bureau 
of Enforcement dockets a petition for enforcement with 
respect to such complaint, or a portion thereof, in accor- 
dance with § 302.206. A formal complaint, whether filed 
by a third ee or an Enforcement Attorney, may be 
amended at any time prior to the service of an answer 
to a complaint. Thereafter, such amendment may be filed 
only upon the grant of a motion filed in accordance with 

302.18, except that permission to amend a third-party 
complaint after the filing of an answer but before the 
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docketing of a petition for enforcement must be obtained 
from the Director of the Bureau of Enforcement. 
*» i * * * 

§ 302.204 Third-party complaints. (a) A third-party 
complaint, and any amendments thereto, submitted pur- 
suant to § 302.201 shall be served by the person filing such 
documents upon each party complained of and upon the 
Director of the Bureau of Enforcement. 


(b) Within fifteen (15) days after the date of service 
of a third-party complaint, each person complained of 
shall file an answer in conformance with and subject to 
the requirements of § 302.207(b). Extensions of time for 
filing an answer may be granted by the Director of the 
Bureau of Enforcement for good cause shown. 


(c) A person complained against in a third-party com- 
plaint may offer to satisfy the complaint through submis- 


sion of facts, offer of settlement or proposal of adjust- 
ment. Such offer shall be in writing and shall be served, 
within fifteen (15) days after service of the complaint, 
upon the same persons and in the same manner as an 
answer. The submittal of an offer to satisfy the complaint 
shall not excuse the filing of an answer. 


(d) Motions to dismiss a third-party complaint shall 
not be fileable prior to the docketing of a petition for 
enforcement with respect to such complaint or a portion 
thereof. 


§ 302.205 Procedure when no enforcement proceeding is 
instituted. (a) Within a reasonable time after a formal 
third-party complaint has been processed, the Director of 
the Bureau of Enforcement shall either institute an en- 
forcement proceeding in accordance with § 302.206 or shall 
advise the complainant in writing that no enforcement pro- 
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ceeding will be instituted in whole or in part, with respect 
to his complaint, and the reasons therefor. 


(b) The letter of the Director of the Bureau of Enforce- 
ment shall conform to the requirements of § 302.3 and 
shall be deemed an order of the Board dismissing the 
complaint unless review of such ruling is requested by 
the complainant or is initiated by the Board in accordance 
with the provisions of paragraph (¢c) of this section. 


(c) Within twenty (20) days after service of a letter 
from the Director of the Bureau of Enforcement refusing 
to institute an enforcement proceeding with respect to all 
or any part of a complaint, the complainant may file a mo- 
tion with the Board to review such action. The proceed- 
ings on such motion shall be in accordance with § 302.18. 
Upon conclusion of such proceedings, the Board shall enter 
an order either dismissing the complaint or directing such 
other action as it deems appropriate. If a complainant 


does not appeal, the Board may review the action of the 
Director of the Bureau of Enforcement on its own initiative 
within 15 days after the expiration date for appeal. 


§ 302.206 Docketing of petition for enforcement. When- 
ever in the opinion of the Director of the Bureau of En- 
forcement there are reasonable grounds to believe that 
any provision of the act or any rule, regulation, order, 
limitation, condition or other requirement established pur- 
suant thereto, has been or is being violated, that, in the 
ease of third-party complaints, efforts to satisfy a com- 
plainant insofar as required by § 302.204 have failed, and 
that investigation of any or all of the alleged violations 
is in the public interest, the Director of the Bureau of 
Enforcement may institute an economic enforcement pro- 
ceeding by docketing a petition for enforcement. The 
petition for enforcement shall incorporate by reference a 
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formal complaint submitted pursuant to § 302.201 or shall 
be accompanied by a complaint complying with §302.3 
which is verified by an Enforcement Attorney. The peti- 
tion for enforcement, and accompanying complaint, if any, 
shall be formally served upon the respondent and com- 
plainant. The proceedings thus instituted shall be proc- 
essed in regular course in accordance with this part. How- 
ever, nothing in this part shall be construed to limit the 
authority of the Board to institute or conduct any in- 
vestigation or inquiry within its jurisdiction in any other 
manner or according to any other procedures which it 
may deem necessary or proper. 


Public Notice PN-15, Statement of Organizaticn and 
Delegations of Final Authority of the 
Civil Aeronautics Board 


Offices of Board Members 


Sec. 2.1 Functions of the Board Members. The Board 
Members are charged with carrying out the duties and 
responsibilities of the Board under the Act and the stat- 
utes. Action initiated pursuant to the Board’s own initia- 
tive or by any document authorized or required to be filed 
with the Board originates in or is referred to the ap- 
propriate organizational unit for study and recommenda- 
tion to the Board in accordance with the description of 
functions outlined hereinafter. Pursuant to Reorganiza- 
tion Plan No. 3 of 1961, the Board has the authority to 
delegate, by published order or rule, any of its functions 
to a division of the Board, an individual Board Member, 
a hearing examiner or an employee or employees board, 
provided there is no conflict with section 7(a) of the Ad- 
ministrative Procedure Act relating to presiding officers 
at hearings. The Board retains a discretionary right to 
review any action taken under delegated authority upon 
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its own initiative or upon petition of a party or an inter- 
venor in such action. 


- * * * * 


Sec. 8.3 Delegated authority of the Director, Bureau 
of Enforcement. The Board has delegated to the Director, 
Bureau of Enforcement, the authority to: 


A. Institute an economic enforcement proceeding by 
docketing a petition for enforcement whenever, in his 
opinion, there are reasonable grounds to believe that any 
provision of the Act or any rule, regulation, order, limita- 
tion, condition or other requirement established pursuant 
thereto, has been or is being violated, that efforts to arrive 
at any adjustment or settlement have failed, and that in- 
vestigation of the alleged violation is in the public interest. 


B. Advise the complainant in writing within a reason- 
able time after a formal complaint has been processed that 


no enforcement proceeding will be instituted with respect 
to his complaint and the reasons therefor; such letter 
shall be deemed an order of the Board dismissing the com- 
plaint unless complainant requests the Board to review 
the ruling. 


BRIEF FOR RESPONDENT 


IN THE 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,096 
FLIGHT ENGINEERS' INTERNATIONAL 
ASSOCIATION, EAL CHAPTER, AFL-CIO, 
Petitioner, 
CIVIL AERONAUTICS BOARD, Respondent. 


EASTERN AIR LINES, INC Intervenory, tod Statas Court of Bane ' 


for WO USten 


HI tet f 
ON PETITION FOR JUDICIAL REVIEW OF ANLEE VEL J 
ORDER OF THE CIVIL AERONAUTICS BOARD 


WILLIAM H, ORRICK, 
Assistant Attorney General, 


JOSEPH B. GOLDMAN, LIONEL KESTENbAUM, 
Deputy General Counsel, GERALD KADISH 
Attorneys, 
QO. D. OZMENT, Department, of Justice, 
Associate General Counsel, 
Litigation and Legislation, JOHN H. WANNER, 
General Counsel, 
PETER B. SCHWARZKOPF, Civil Aeronautics Board. 
Attorney, 
Civil Aeronautics Board. 


COUNTERSTATEMENT OF QUESTIONS PRESENTED 
| 


In respondent's view, the questions presented are: 


1. Whether Section 1002(4) of the Federal Aviation Act, confers 


discretionary authority in the Board to decline +o proceed to a hearing 


: ee rene , epee - 
on a complaint wher ir. its opinion investigation or action thereon is 


not warranted in the public interest 
| 
2. Whether the Board abused its discretion in refusing to proceed 


a hearing in this case in circumstances in which 
| 


(a) there was a substantial question as +o whether 
| 

petitioner continues to be the appropriate bargaining 
representative for the Eastern flight engineers, 
committed to the exclusive jurisdiction of the Nationa 
Mediation Board, and 

(b) the courts have already litigated most of the 
issues which petitioner sought to tender to the Board 


and are in a position to provide relief to the pet, 


to at least. the extent that, the Board could do so. 


(iii) 
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The Board reasonably declined to 

proceed in the light of the sub- 
stantial question of whether petitioner 
would continue to be the bargaining 
agent for the Eastern engineers ..... 


The Board did not abuse its discretion 

in declining to proceed on petitioner's 
complaint on grounds that Board consider- 
ation of matters determined by or pending 
before the courts would not be in the 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,096 
FLIGHT ENGINEERS' INTERNATIONAL 
ASSOCLATION, HAL CHAPTER, AFL-CIO, 
Petitioner, 
Vv. 
CIVIL AERONAUTICS BOARD, Respondent, 


EASTERN AIR LINES, INC., Intervenor. 


ON PETITION FOR JUDICIAL REVIEW OF AN 
ORDER OF THE CIVIL AKRONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 
Petitioner holds a National Mediation Board pereieicaston 
issued in 1948 as the bargaining representative for various "flight 
engineer" employees of Eastern Air Lines (Eastern) who were replaced 
during the course of a strike which commenced on June 23, 1962 (Tr. 5, 
90). Section 401(k)() of the Federal Aviation Act (infra, p. 30) 
makes compliance with the provisions of the Railway Labor Act a con- 


dition upon the holding of an air carrier certificate. Petitioner 


seeks review of a Board order (E-19923, August 19, 1963 (tr. 455-4.6L) ) 


dismissing petitioner's complaint alleging that Eastern hadi violated 


oe 
Section Ol(k)(4) by commission of several alleged violations of 
the Railway Labor Act in conjunction with its bargaining with 
petitioner. 

The Board in its order noted that "the present controversy 
represents only a fragment of what has been a long and bitter juris- 
dictional dispute between Air Line Pilots Association (ALPA) and FEIA, 
which has involved all the major airlines, in reference to representa- 
tion of flight engineers in jet aircraft" (Tr. 456). This so-called 
"crew complement" issue constituted a major part in the 1957 negotia- 
tions between Eastern and the two unions. ALPA, representing Eastern's 
pilots, had demanded that all flight deck positions on jet-powered 
aircraft be manned by qualified pilots (Tr. 11, 70), while petitioner 
demanded that the holder of the flight engineer position be qualified 
with an A & P or A & E mechanics license (Tr. ate The position 
could be filled by either a mechanic or a pilot, since neither rating 
is a prerequisite to a flight engineer rating (1h C.F.R. 63.31-63.))1), 


and since the Civil Air Regulations merely require a three-man flight 


deck crew consisting of two pilots and one flight engineer on certain 
2 


aircraft, including jets. Eastern rejected the demands of both 


unions, and, after strike threats by both petitioner and ALPA, the 


i/ These licenses are ones issued by the FAA. An "A & Pt 
license is an "airframe and power plant" mechanics rating (1 C.F.R. 
65.71-65.95), and an "A & E" license is the similar previously 
issued "aircraft and engine" mechanics rating. 


2/ 1h C.F.R. 40.261, 40.263. 


nsidered by Emergency Boards No. 120 ‘with respect 
engineers) and No. 121 ‘with respect to pilots). Both 
same membership with David L. Cole as Chairman (Tr. 70- 
antially identical reports were issued as te the crew 


pet 


found that the demands of petitioner were "not 


it would be better to require that the flight 


engineer or: .rboje*t, airplane have the basic qualifications of a 


pilot. soe ties 7A ). Following this recommendation,’ Eastern 


entered into ar agreement with ALPA which required a third pilot on 
jet aircraft ‘Tr 2, 73), and a later agreement was interpreted as 


requiring engireer traning for such pilot (Tr. 13, 39, 76-77). Also, 
in order to settle a strike by petitioner, Eastern dropped ‘its demand 


that engireers be pilot qualified (Tr. 76) and signed an agreement 


ich contained the requirement for the A & E mechan- 


hereafter, Eastern. and other major airlines, 


S/n 6, Report to the President by the “mergency Board 
appointed by Executive Order 10749. dated January 21, 1958,i N.M.B. 
Case A-5612 (E-1h8). July 21, 1958 (No, 120) at 25. The finding 
was as follows: | 


"The requests of FEIA to make the aircraft and engine 
A&E! license mandatory, to require that such employees 
be carried on all aircraft irrespective of what the CAB 
may rule, and tc establish the agency shop and voluntary 
checkoff are designed primarily to exclude pilot-qualified 
g gir from such positions, not only on present 
equipment but on the future turbine-powered aircraft as 
well, and, in the light of the facts submitted to us, are 


not justif. 5h 


=the 
operated jet aircraft with three pilots and a flight engineer, in 
order to meet the conflicting requirements in the two agreements. 

On January 17, 1961, during the course of the negotiations 

between Eastern and petitioner preceding the strike, the National 
Mediation Board determined that the flight engineers and pilots on 
United Air Lines constituted a single craft or class, with the result 
that ALPA was certified as the representative of the entire flight deck 
crew to the exclusion of the FEIA. The flight engineers of Eastern 
and six other major U.S. carriers went on strike, allegedly in protest 
(Tr. 78, 399), and, in spite of a restraining order, returned to work 
only after the creation by the President of the Feinsinger Commission 
to consider the "crew complement" dispute (Tr. 78-79). Petitioner, 
ALPA, Eastern, and other airlines participated fully in the Feinsinger 
Commission proceedings (Tr. 79). 


On May 21, 1961, the Feinsinger Commission issued its first 


report which concluded that "[t]he most obvious solution to this prob- 


lem is merger or some form of consolidation. In the considered opin- 
ion of the Commission, neither peace nor safety on the airlines will 
be fully assured as long as there are two unions in the cockpit" 

(Tr. 80, 512 (Unpr.)). A supplemental report, dated October 17, 1961 
made specific proposals for settlement. These included recommenda~ 
tion for a gradual reduction from four to three man crews on jet 


L/ Findings Upon Investigation, N.M.B. File No. C-29h6, 


January 17, 1961 (Unpr. Tr. 570-592). 


3. , 
aircraft; that the flight engineer on a three-man crew have Limited 
pilot qualifications, including a commercial pilot's centiitivate and 
instrument rating; and that new hires for flight engineer positions be 
filled by pilots, with no other qualifications than the flight engi- 
neers certificate or requirements prescribed by government avinens is 
or by agreement of all the parties (i.e., the A & P or A & E' mechanic's 
license would not be required). It was further recommended that pilot 
training be provided to incumbent flight engineers at company expense 
(along with other provisions for incumbent flight engineers); that 
ALPA and petitioner merge; and that ALPA voluntarily refrain fron 
instituting proceedings before the National Mediation Board to change 
existing rights of representation of the occupant of the flight engi- 
neer's seat on all aircraft, including jet aircraft eaennted enti three- 
man crews, for a minimum period of two years from the placing into 
effect of the proposals (Tr. 80-82, 543-566 (Unpr.)). In respect to 
merger and representation, the Commission said: | 

"The Commission believes that eventual representation 

of all tlight deck crew by a single union is inevitable. 

That end will come about in one of two ways--tnrough a | 

resumption of warfare between the two unions, or through 


a voluntary merger on fair and honorable terms." (Tr. 53, 


562 (Unpr.)). 


| 

The Feinsinger Commission proposals were accepted by Eastern 
and conditionally accepted by petitioner (Tr. 83), but further nego- 
tiations failed to settle either the crew complement or economic 


issues in dispute. As a result, yet another emergency board was 


appointed (No. 144, the Kheel Board). It endorsed the Feinsinger 


Ge 
recommendations relating to the crew complement issue, and also 
recommended adoption, with minor irrelevant modifications, of pro- 
posals submitted to it by Eastern for implementing the Feinsinger 
recommendations, including the deletion of the A & E mechanics license 
requirement for flight engineers (Tr. 5, 8). Nonetheless, peti- 
tioner continued its demand for retention of the A & E mechanics 
license requirement for newly hired flight engineers (Tr. 5, 85, 91). 
The Kheel Board also made recommendations for setitlement of the eco- 
nomic issues. A later proposal of arbitration in June, 1962 resulted 
in an apparent willingness on the part of both parties to arbitrate 
the economic issues, but no arbitration agreement was reached because 
of petitioner's refusal to include, and Eastern's refusal to exclude, 
arbitration of the crew complement issue (Tr. 86, 88-89). 

The Eastern flight engineers went on strike on June 23, 1962. 
After the strike, Eastern entered into agreements with ALPA providing 
a means for replacement of the striking flight engineers by pilots 
(fr. 7-9, 102, 136-1). After submitting two separate modified 
offers, first to petitioner, then to the striking engineers 

Report to the President by the Emergency Board appointed 


by Executive Order 11006, dated Feb. 22, 1962, N.M.B. Case A-6289, 
May 1, 1962 (No. 14k), at 8-9. 


6/ A further proposal on July 23, 1962, after the strike, for 
arbitration of the economic issues and negotiated settlement of the 
crew complement issue, was rejected by Eastern because ALPA would not 
agree to arbitration of, and would not be bound by the proposed settle- 
ment of the crew complement issue (Tr. 7-8, 100-102). Petitioner con- 
ditionally accepted the proposal (Tr. 8, 101). 
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7/ 
individually (Tr. 5-6, 98-100, 103-104, 127-131, Sean)! ee 


on August 25, 1962, notified each striking engineer who had not returned 
(other than probationary and temporary employees, whose employment was 
terminated), that they had been permanently replaced and, "as a conse- 


quence, there is now no further need for your services" (Tr. 15, 106, 
8, 
162).~ Commencing on July 23, 1962, Eastern gradually resumed opera- 


tions ard achieved full summer operations on September 13, 1962 (Tr. 101, 


-] 

After the strike, and prior to filing its complaint with the Board, 
petitioner brought an action against Eastern, and another Sees 
Eastern and ALPA. both in the United States District Court for the 


Southern District of New York. Denials of motions for preliminary 


injunctions were affirmed by the Court of Appeals for the Second Cir- 


cuit in both cases, and in each case certiorari was denied by the 


“/ Both offers stated that striking employees who failed to 
return to work by specified dates, would be permanently replaced. 
After filing its complaint with the Board, petitioner, on Septem- 
ber 27, 1962 proposed settlement according to the terms of the 
first offer, provided that "all striking flight engineers . , 
be returned to work in accordance with seniority" (Tr. 20), 235- 
239). Eastern replied that it could not accept the proviso inas- 
much as the strikers had been permanently replaced, but offered 
further discussion (Tr. 205, 230, 239). 


8/ Petitioner and the strikers individually claimed this 
notice to be a discharge, and filed grievances which Eastern! 
refused to process (Tr. 15-16, 49-50, 62-65, 207-208, 258-259). 
Eastern's affidavit in the record of the Board's proceeding states 
that on this date Kastern had in its employ 640 employees classi- 
fied as flight engineers, 39 more than prior to the strike 
(Tr. 252-253). 
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Supreme Court.' As subsequently detailed, the courts resolved 
adversely to petitioner the principal issues set forth in the com- 
plaint filed with the Board on September 10, 1962. 

Following the filing of the complaint with the Board (Tr. 2-50), 
numerous and voluminous documents ensued detailing at considerable 
length the matters hereinbefore set pee! The Board's Bureau of 
Enforcement, acting pursuant to the Board's Rules of Practice (infra, 
p. 42), filed a petition for enforcement (Tr. 290-291) which had the 
effect of instituting a formal enforcement proceeding on the basis of 
petitioner's complaint. This petition (Tr. 290, 291) made reference 
to the pendency of the court actions instituted by petitioner, and 
suggested that "the threshold question which must be decided is 
whether the Board should exercise its independent jurisdiction and 
proceed with the FEIA complaint despite the pendency of the court 
cases," and that this matter "should be resolved directly by the 
Board" (Tr. 291). There followed Eastern's motion to dismiss 
‘Tr. 293), other pleadings, and the Boards order of dismissal 
(Order E-19923 (Tr. 55)). 

97 Flight Engineers' Int. Ass'n v. Eastern Air Lines, 208 
F. Supp. 182 (S.D.N.Y. 1962) (Judge Feinberg's opinion, Tr. 315- 
332), aff'd per curiam, 307 F. 2d 510 (C.A. 2, 1962). cert. denied, 

372 U.S. 9S 1963); Flight Engineers' Int. Ass’ rv. Eastern Air 
Lines and Air Line Pilots Ass'n, 5 C.0.H. Labor Cases 27,L67, _ 
BC.C.H. Aviation Cases 17,119 (S. D.N.Y. 1962) (Judge Levet's 


opinion, 226-341., aff'd on different grounds, 311 F. 2d 745 
(eae ee 1963) (Tr. 3115-351 1), cert. denied, 3/3 U.S. 92 (1963). 


10/ The documents filed with the Board are listed in an 
appendix to its order (Tr. 65). 
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In its order of dismissal. the Board found that (Tr. 61): 


the history of the jurisdictional dispute 
between FETA ard ALPA over representation of Eastern's 
flight engineers or so-called ‘pilot engineers: raises 
considerable doubt: as to whether FETA will continue as 
the certified bargaining agent for a single craft or 
class of flight. engineers," 

The Board further ~oved that. a hearing on the complaint might "last 


several years 47 gre." expense ard inconvenience to all concerned," 


at. prior to or shortly after the completion 
seedings ATPA might be certified as the bargaining 
stated that it could no more "determine questions 
appropria*e bargaining represen*aive or the eperopmnte 
craft or class for bargaining purposes" than could she courts which 
had earlier corsidered the matter “Tr. 60). Accordingly, the Board 
concluded that even if its ultimate determination was that Eaetend 


had violated the Railway Labor Act, in nonetheless could not! direct 


Eastern to commence good faith bargaining with FETA prior to! a reso- 
he jurisdictional controversy berween it and ALPA (Tr. 460- 
h6é1) The Board fursher found that, with respect, to any private 
grievances by individual employees in which it might be appropriate 
for the Board +o act, resort could be had to the courts For these 
reasons. the Board concluded that the public interest would hot be 


served by proceeding on petitioner's complaint (Tr. 61). 


Independertiy of these determinations. the Board further found 


the public interest for it to relitigate the 


heretofore determined in the court actions instituted) by 


<i 
petitioner, or to institute proceedings which would parallel such 
continuing court litigation as petitioner might pursue. In this 


respect, the Board noted that most of the issues presented to it 


already had been determined adversely to FEIA in the two court pro- 


ceedings, that there appeared to be no reason why the courts could 
not provide adequate and complete relief to the petitioner, and that 


the Board's proceedings covld not be concluded with any greater dis- 
11 
patch than could the litigation in the courts (Tr. 462-63). The 


Board's ultimate conclusions were: 


il/ The Board summarized the effect of the court determinations 
on the allegations of the complain as follows (Tr. 458, n. 7): 


"The allegations in the Board complaint essentially 
raise 6 basic issues. Judge Feinberg's opinion determined 
two of these issues adversely to FEIA, i.e., (1) unilateral 
change in working conditions ete. without having first 
served a section 6 notice or exhausted the procedures of 
the Railway Labor Act, and {2) bargaining directly with 
individual flight engineers. The opinion determined cer~ 
tain aspects of a third issue (3) failure to bargain in 
good faith insotar as withdrawal of a previous offer is 
alleged. Judge Leve+ found as to the third issue that 
there was no failure to bargain in good faith by any 
insistence, by Kastern, on merger with ALPA as ° condition 
to entering into an agreement, and he held that there was 
no merit to a fourth issue 44), entering into agreements 
with ALPA concerning engineers and an alleged unlawful 
conspiracy with ALPA to oust FEIA as bargaining agent. A 
fifth issue (5), failure to reinstate engineers when they 
had not been replaced in fact. or in law (except to the 
extent the opinions held that securing replacements was 
lawful), was not before the courts. Nor was the sixth 
issue (6), failure to prosecute grievances as to alleged 
discharges before the system board of adjustment. Also 
certain aspects of the third issue (3), failure to bargain 
in good faith, insofar as it is alleged that Eastern had a 
fixed determination not to enter into any agreement, may 
not have been fully considered by the courts." 
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"In view of all the foregoing, we find that the complaint 
does not state facts which warrant investigation or action 
by the Board at this time, and that a hearing on the com- 
plaint would not now be in the public interest. We further 
find that no useful purpose would be served by deferring 
action pending resolution of the jurisdictional dispute 
and final conclusion of the pending court litigation, and 
therefore we dismiss the complaint. However our dismissal 
shall be without prejudice to renewal of the complaint if, 
in accordance with this opinion, circumstances should so 
warrant." (Tr. 6h). 


Board counsel have been informed by the National Mediation Board 
that on October , 1963, subsequent to the Board's order, ani applica- 
tion for investigation of a representation dispute was filed with the 
National Mediation Board by Eastern's "pilot-engineer" employees, and 


12/ 
that such proceeding is now pending. 


STATUTES AND REGULATIONS INVOLVED 


The provisions of the Federal Aviation and Railway Labor Acts 


and the Board's regulations principally involved are set forth in the 
Appendix, infra, pp. *7 to 49. Other provisions of statutes or regu- 
lations are cited or quoted in their appropriate place in the text of 
this brief. | 
SUMMARY OF ARGUMENT 
I i 
The established construction of Section 1002(a) of the Federal 

Aviation Act is that the Board has discretionary authority to dismiss 


a complaint which in its opinion does not require investigation or 


action in the public interest. See Nebraska Department of Aeronautics 


127, N.M.B. Case No. R-36l1 (docketed November 1h, 1963). 


pew ieee 


v. Civil Aeronautics Board, 298 F. 2d 286 (C.A. 8, 1962). Moreover, 


the Board has not delegated its authority in this respect to its 
Bureau of Enforcement. On the contrary, the Board's regulations 
plainly permit a motion to the Board to dismiss a complaint after 
it has been docketed, and the Board is in no way bound by the prior 
determination of the Director of the Bureau of Enforcement to docket 
the complaint. 
acl 

A. In view of the factual situation here involved, there was 
a substantial risk that, prior to the completion of any proceedings 
before the Board, petitioner would have been displaced as the bar- 
gaining representative for the Fastern engineers, with the result 
that the Board's hearing would have been for naught. Further, even 
if petitioner continued to hold a designation as the bargaining 
agent at that time, there still would exist a substantial question 
as to representation. In these circumstances, and as previously 
held by the’ courts in the litigation earlier instituted by peti- 
tioner involving this controversy, an order by a tribunal other 
than the Mediation Board directing Eastern to bargain with peti- 
tioner would constitute intervention in matters left by Congress 
for the exclusive determination of the Mediation Board. It would 
have been similarly inappropriate for the Board to have taken any 
other action, such as directing reinstatement of the strikers, 


which would predetermine questions to be considered by the 
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Mediation Board in determining who may participate in a representa- 
tion election. Petitioner's reliance upon its 19)8 coneenicetion as 
conclusive of the representation question is unwarranted, in that the 
certification does not represent a Mediation Board determination as 
to "class or craft," and does not have the effect of demonstrating 


continued majority representation in light of the substantial 


evidence to the contrary. 


B. Although the Board is not necessarily bound by prior court 


determinations in private litigation in which the Board was not 2 
party, the Board is not required to relitigate matters previously 
determined by the courts and to institute proceedings Wiichy paraldies 
continuing court litigation, where it finds that the public: interest 
would not be served thereby. The prior court decisions in this case 
have determined the crucial issues of the complaint adversely to the 
petitioner, and the documents filed with the Board fail to reveal any 
matters affecting the public interest which have not been determined 
by the courts. Any matters not previously considered by the courts 
may be considered by them in the continuance of the prior Litigation. 
Thus, there was no abuse of the Board's discretion in finding that 
the public interest did not warrant a hearing on the complaint in 


light of the extensive nature of the past and pending court! 


litigation. 


ane 
ARGUMENT 


The Board, in its sound discretion, may dismiss a 


complaint when the Board determines that "investiga- 
tion or action" on its part would not be warranted 
or that proceeding with a hearing would not be in 
the public interest 


The substantive statutory provision cited in petitioner's com- 
plaint to the Board was Section 401(k)() (infra, p. 39), which pro- 
vides that compliance with Title II of the Railway Labor Act "shall 
be a condition upon the holding of a certificate by any air carrier." 
The complaint also relied upon Sections 204(a) and 1002(a)-(c) (Tr. 2). 
Section 204(a) (infra, p. 37) empowers the Board to conduct such inves- 
tigations and to take such actions as it deems necessary to the exer- 
cise and performance of its powers and duties. Section 1002(a) (infra, 
p-39) authorizes the filing of complaints concerning anything done or 
omitted to be done in contravention of any substantive provision of 
the Act; Section 1002(b) permits the Board to proceed on its own 
initiative concerning violations; and Section 1002(c) permits the 
Board to issue an order compelling compliance with the provision 
area Section 1002(a) also permits the Board to dismiss "with- 


out hearing" any complaint which "it is of the opinion. . . does not 


13/ The complaint also relied upon Section 0l1(g) (infra, 
p38). That section permits revocation of a certificate for fail- 
ure to comply with a certificate condition, but only after the 
holder has disregarded a prior Board order directing compliance 
therewith. Thus, a cease and desist order would first have to be 
issued under the powers conferred by Section 1002(a) and (c) 
before Section 01(g) could have application to the present 
controversy. 
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state facts which warrant an investigation or action." The Board 


dismissed the instant complaint on grounds that "the complaint does 
not state facts which warrant investigation or action by the Board at 


this time, and that a hearing on the complaint would not now be in 
the public interest" (Tr. 6). 

Petitioner's initial premise is that the Board lacks authority 
to dismiss any complaint which states "a claim upon which the Board 
might grant relief" (Pet. Br., p. 17). Petitioner contends, that the 
Board, like a court, is required to determine on its need aoe com- 
plaint which states a cause of action in the sense of alleging matters 
as to which the Board might find a basis for entry of a corrective 
order. This contention, heretofore rejected by the courts, appears 


to rest primarily upon judicial decisions holding that the Interstate 


Commerce Commission is obligated to provide a forum under its Sec- 


tion 13 for the resolution of certain disputes and hence cannot 


dismiss without investigation (Br., p. 21), But as was pointed 


i4/ Section 1002(a) provides in pertinent part: 


"Any person may file with the Administrator or the Board, 
as to matters within their respective jurisdictions, a,com- 
plaint in writing with respect to anything done or omitted to 
be done by any person in contravention of any provisions of 
this Act, or of any requirement established pursuant thereto. 
If the person complained against shall not satisfy the :com- 
plaint and there shall appear to be any reasonable ground 
for investigating the complaint, it shall be the duty of the 
Administrator or the Board to investigate the matters com- 
plained of. Whenever the Administrator or the Board is of 
the opinion that any complaint does not state facts which 
warrant an investigation or action, such complaint may be 
dismissed without hearing. .. ." 


RG 
out in Nebraska Department _of Aeronautics v. Civil Aeronautics Board, 
298 F. 2d 286, 295 (C.A. 8, 1962), there are significant differences 
between the two statutes. Section 13 of the Interstate Commerce Act 
"does not contain a provision comparable to the third sentence of 
§ 1002(a)," the one permitting the Board to dismiss where investiga- 
tion or action on its part is deemed unwarranted, and this is "a vital 
distinction," As the court stated, Section 1002(a) must "be construed 
as a whole"; the third sentence "has significance . .. and it and the 
second sentence, taken together, vest in the Administrator or the 
Board, as the case may be, discretionary powers of investigation in 
response to a filed complaint we 

The court in Nebraska also recognized that this was the estab- 
lished construction of the Act. Thus, it relied upon the earlier 
decision of this Court in Pan American-Grace Airways v. Civil Aero- 
nautics Board, 85 U.S. App. D.C. 297, 178 F. 2d 3h (199), wherein 
it was held that the Board under Section 1002(a) could dismiss a 
petition for deletion or suspension of a route authorization pur- 
suant to what is now Section h0l(g) when it was of the opinion that 


the allegations "fall short of showing a hearing on the merits be 


i5/ Thus, petitioner's purported distinction of the Nebraska 
case TBr., pp. 23 and 2) on grounds that it involved a construc- 
tion of the first sentence of Section 1002(a) rather than the second 
and third sentences, is patently erroneous. Moreover, to the extent 
that petitioner's contention may be that the complaint in Nebraska 
(one alleging a breach of the Section Oh duty to provide adequate 
service) was filed pursuant to the first sentence of Section 1002(a), 
the answer is that petitioner's complaint was likewise so filed. 


necessary or warranted. d Bighth Circuit also 


cited (298 F. 2a 


at 295) the recognition of Davis and Jaffe that the Board's powers are 


discretionary and thst it is not mandatorily required 
1i/ 


complaints. 


These precedents rot only give effect +o the plai 


to entertain 


alinl language of 


Section 100243). but reflect as well the over-all statutory} public 


interest concepts and provisions. The patters of the Federal Aviation 


Act is not one conferring 3 "private administrative remedy,'' as do the 


+ 


rail provisions of the Interstate Commerce Act relied on by petitioner. 


Qn the contrary, the public interest is the basic to 


16 in Air Transport Associates v. Civil Aerona 


18/ 


uchstorie for Board 


hapel ics Board, 


C.A.D.C. No. 10,91h, decided November 23, 1951, rot reported, th 


Court attirmed without opinion a Board order dismissi: 
by a competitor against the rates of another carrier 


ng a complaint 
despite the 


contention there made that the Board was mandatorily x 


proceed to a hearing on the complaint. Cf. Outland 
Aeronautics Board, 109 U.S. App. D.C. 90, 28487 ed < 
wherein this Court also upheld the Board's power +o 
complaint without a heardiy 


17/ See Davis, Administrative Law Treatise. § h 
p. 260 (1958), where, after commenting on the "mandat 
tion" of the ICG under Section 13 and related suc! 


.07, Vol. 1, 
ory juris sdic- 


other agencies in cert area ne states "but in other 


the administrative jurisdiction discretionary, 4s 


Aeronautics Act." See, also, Jaffe, "The I: ndividual 
le 


Initiate Administrative Process," 25 Lowa LR. 85, 52¢ 


in the Ci alah 
ee bo 
)~21 eee 


1o/ See Federal Trade Commission v. Klesner, 250 Tass 19, 
i errect. and scope of Section 13, 


eee eee the differences in statutory languas 


ze, but the 


fact that the Board, unlike the ICC, has no reparation power, 2. 


factor deemed significant in Kles ner. 
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action, and matters relating to complaints are no exception. See 
American Airlines v. North American Airlines, 351 U.S. 79 (1956). 
Indeed, petitioner itself relied upon Section 20(a) before the Board, 
and that section confers broad discretion in the Board with respect 

to both the range of its inquiries and the action which it takes. See 


Federal Communications Commission v. Pottsville Broadcasting Co., 309 


113 U.S. App. D.C. 146, 306 F. 2d 753 (1962); American Trucking Ass'ns 
20/ 
v. United States, 3h U.S. 298 (1953). 

Also, the remedy which petitioner sought was an order compelling 
compliance under Section 1002‘c). Board compliance orders are addressed 
to the future, and Section 1002(a) speaks of "investigation or action! 
by the Board. Hence, the Board must possess discretion to weigh the 
question of whether the public interest will point to the ultimate 


action of issuin compliance order. See Hecht Co. v. Bowles, 321 


a 
7 
U.S. 321 (19h). Any other result would require the Board to 


197 See Section 102 ‘infra, p. 77); Civil Aeronautics Board v. 
State Airlines, 338 U.S. 572, 578, 580 (1950); United Air Lines v. 
Civil Aeronautics Board, 198 F. 2d 100, 106-07 (C.A. 7, 1952); 
American Airlines v. Civil Aeronautics Board, 89 U.S. App. D.C. 


365, 192 F. 2d 417, 420 T1951). 


20/ The Board's various regulations relating to complaints, 
promulgatediunder Section 20)(a), all reflect discretionary author- 
ity to dismiss. See 1 C.F.R. 302.20k(d), 302.205(c); 1h C.F.R. 
302.503, 1 C.F.R. 302. 70h. 


21/ In the cited case, it was held that the courts were not 
mandatorily required +o issue injunctions against OPA violations 
where there was no showing of need therefor. The Board similarly 
considers that the issuance of a compliance order rests in its 
sound discretion, and that point was involved in the Nebraska case. 
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proceed blindly to hearing irrespective of existing circumstances, 


or its views as to the ultimate disposition of the matter. In this 


connection, it should be noted that Section 1002{a) applies to the 
various substantive provisions of the statute, and complaints by the 
public of improper action on the part of carriers are frequent. if 
the Board were mandatorily required to proceed on the basis of every 
complaint, it would be difficult if at all possible for it to dis- 
charge its other duties. 

Petitioner also seeks to avoid the foregoing holdings and 
principles on grounds that the Board in the Nebraska case dismissed 
on a determination that there was no merit to the complaint in that 
case, whereas in this case the Board dismissed on grounds other than 
the merits or sufficiency of the allegations of the complaint. How- 
ever, the petitioner misreads the Nebraska case. The court there 
specifically stated that the Board has "discretionary powens of inves- 
tigation in response to a filed complaint" (296 F. 2d at 286 [emphasi 
supplied]). Moreover, the court went on to point out that ‘though the 
Board accepted the charge in the complaint of "service deficiencies," 
it did not abuse its discretion in failing to hold a formal hearing 
(298 F. 2d at 287). Thus, in Nebraska, as here, the Board idetermined 
for stated reasons and on the basis of the facts known to it that it 
would be inappropriate to proceed to hearing on the complaint. Sec- 
tion 1002(a) does not say that the Board is restricted to a considera- 
tion of only those facts alleged in the complaint in making such a 


determination, and such a construction would effectively eliminate 


- 20 - ; 
22/ 
the discretionary authority conferred. 


Petitioner's contention that its complaint was improperly dis- 


missed because the Bureau of Enforcement had determined to docket it 
23/ 
lacks merit. The statute vests the power to dismiss in the Board, 


not in a subordinate, and the Board's rules do not purport to delegate 
final authority to the Bureau of Enforcement to determine whether a 
complaint; shall be entertained or dismissed. Rather. they only confer 
preliminary authority in that Bureau to institute an enforcement pro- 


ceeding or to dismiss. with review of either action being available 


22/ To the extent that the point may be deemed important, it 
may be noted that the various pleadings before the Board in this 
case detailed the history of the controversy between petitioner and 
Eastern, together with the history of the "third man in the cockpit" 
problem. Accordingly, there was in this sense a record supporting 
the Board's conclusion to dismiss. See on this point, Nebraska 
Department of Aeronautics v. Civil Aeronautics Board, 298 F. 2d at 
pp. 293-94, 296. Also, in our view, the Board, in determining 
whether to proceed upon 4 complaint, properly may take into account 
matters resting within its informed judgment even though they are 
not adverted to in the pleadings of the parties. Any other result 
would mean that the Board could exercise discretion only in those 
circumstances in which the pleadings were sufficiently artful to 
spell out or advert to all of the factors pertinent to the exercise 
of discretion. In this connection, Section 1002(b) permits the 
Board to proceed upon its own motion, and thus the s*atute recog- 
nizes that the Board may bring to bear its own informed judgment 
upon the subject matter of a complaint. 


23/ This point also would appear to be foreclosed here 
because not raised before the Board. See Section 1006(e), infra, 
p. 41; Nebraska Department of Aeronautics v. Civil Aeronautics 
Board, Supra at 29}. The petataon for enforcement specifically 
adverted to the question of whether the Board should proceed in 
this matter because of the pending court: cases involving the 
same subject, and thus invited the motion to dismiss. Petitioner 
informed the Board that "it agrees that it makes sense to get the 
issue out of the way as soon as possible" (Tr. 372). At no time 
does it appear to have contended that a motion te dismiss was 
improper 
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from the Board upon motion therefor. A complaint filed by any person 
other than an enforcement attorney is termed 2 "third Dane compieanet 
(Section 302.201, infra, p. 43), and results in an enforcement proceed- 


ing only when it is docketed as an enforcement proceeding by the Bureau 


provides that, "Motions to dismiss a third-party complaint shall not be 


fileable prior to the docketing of a petition for enforcement," since 


there would be no point to such a motion unless and until the matter 

had been docketed. But once docketed, the rules contemplate and permit 
2h/ 

a motion to dismiss. The corollary provision also existis that re- 


view may be had of a determination by the Bureau not to institute an 


\ 


enforcement proceeding (Section 302.205, infra, p. 44;, The rules are 


plain enough, and the Board's practice in this respect is well known 


and reasonable. ; 


Petitioner seeks to draw an analogy from the National jLabor 


Relations Act. Under Section 3(d) of the Labor Management Relations 


Act, 29 U.S.C. 153d), there is a congressionally created separation 
of prosecutory and decisional functions between the reneral, Counsel of 


the NLRB and the Board itself. When an individual complains to the 


NLRB about an unfair labor practice, the decision as to whether or not 


the Board should hear the complaint is committed to the sole discretion 


2y/ indeed section 2.1 of the Board's description of organization, 
published as Public Notice P.N. 15, July 3, 1961 (26 F.R. 1Pswlhs - 1/755) 
provides in part: | 

"The Board retains a discretionary right to review any 
action taken under delegated authority upon its own initiative 
or upon petition of a party or an intervenor in such action." 


mV = 
of the General Counsel, and his decision as to whether or not to 
issue a formal complaint is not even judicially renewable. Hourihan 


v. N.L.R.B., 91 App. D.C. 316, 201 F. 2d 187 (1952), cert. denied, 


v. N.L.R.B., 179 F. 2d 492 (C.A. 10, 1950). The short answer to peti- 
tioner's argument that. an analogy should be drawn is that, unlike the 
scheme provided for in the NLRB, Congress did not provide for a separa- 
tion of functions in tne Civil Aeronautics Board. Since both prose- 
cutory and decisional functions reside in the Board, it should have 
the same discretion as the General Counsel of the Labor Board in 
deciding whether to go forward with complaints of unfair labor 
25/ 

practices by private individuals. 

Plainly then, the question of whether the instant complaint 
should have been entertained was one for the sound discretion of 


the Board. We subsequently show that the Board did not abuse its 


discretion by dismissing petitioner's complaint. 


25/ We also note that petitioner's contention appears to 


otherwise impute to the Bureau of Enforcement a status which it 

does not possess. That Bureau was created by the Board; and not 

the statute. Further, under the NLRB procedure where there is a 
statutory officer empowered by statute to determine whether a 

labor complaint shall be docketed, the agency still has discretionary 
authority to dismiss it. See Haleston Drug Stores v. N.L.R.B., 187 
F. 2d 418 (C.A. 9, 1951), cert. denied, 342 U.S. 615 (1951). We 
know of no basis for petitioner's contention that the separation of 
functions provision of the Administrative Procedure Act precludes an 
agency from reviewing the action of an employee in acting or refusing 
to act on the basis of a complaint. 


~O_ procees to a hearing on net: 


asbumption 


Board 
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and an engineer) constituted a single craft which should be repre- 
26/ 
sented by a single bargaining agent. Further, the Feinsinger 


Commission, ard other 2mpartial government Boards, recommended that 
the engineers should be qualified as pilots rather than as mechanics. 


The Feinsinger report concluded that tne entire flignt deck crew 
27/ 
mst inevitably be represented by a single union. 


26/ Petitiorer correctly roints out that the Chairman of the 
National Mediation Beare has stated that the decision in the United 
case is not necessarily bund:: n the rest of the airlines, and 
that each case is to he -ts own facts (Tr. 78, 507 (Unpr.)). 


ut the decision in United, >owerer, does serve to show the substan- 


j 

e 
tiality of the representation giestion, Further, most of the major 
airlines now utilize pilot~erg.reers. See, Ruby v. American Airlines, 
323 F. 2d 248, 251 (C.A. 2, 1963). 


27/ Petitioner's corter+ on ‘Br., pp. 37-39) that the Board 
failed to take into accoun™ the fact that the Feinsinger Commission 
had recommended that ALPA sno.ld refrain from applying to the Medi- 
ation Board for resolution of the jurisdiction question, and that 
during the course of merger rego* lations petitioner should represent 
the third member of the jet cockri+ crew, is irrelevant. The recom- 
mendation did not alter the fact -hat a genuine question as to repre- 
sentation existed. 


It may be further observe nat the Feinsinger Commission was 
proposing solution of the jurisdict.onal dispute by processes of 
mediation, conciliation, tration However, the jurisdic- 
tional question was not in this manner; instead petitioner 
called a strike against 5: och completely aitered the circum- 
stances to which thi ~0or was directed, In any event the 
two-year period suggestea has expired Nor are the petitioner's 
other observations (Br., pp. 39-49), including those as to the Kheel 
Board Report, either correct or pertinent. Similarly, the issue as 
to whether the} 1961 strike was an unauthorized "wildcat" walkout, 
formed no part|in the Board's determination that a substantial ques- 
tion as to representation existed The reports themselves constitute 
the best evidence of their contents and meaning, and it is difficult 
to see how the Board can he criticized for referring to public docu- 
ments which have not only been referred to by the parties in their 
pleadings, but have also been relied upon by them (Tr. 55-57, 60-61, 
71-72, 79-84, 91, 210-211, 217-218. 244-245), 
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In these circumstances, there certainly exists a strong possi- 
bility, as the Board found, that, upon completion of any Board 
proceeding, petitioner will no longer be the bargaining ee 
This possibility is even stronger now than it was at the time of 
the Board's order since the Mediation Board has accepted a petition 
calling for an investigation and determination of the appropriate 
bargaining representative, If a change in certification should be 
made, any obligation on Eastern's part to bargain with petitioner 


would be finally and conclusively terminated. WES Chapter, Flight 


Eng. Int. Ass'n. v. National Mediation Board. 114 U.S. App. iD.C. 229, 


314 F. 2d 234 (1962). Consequently, the Board was faced with a 


strong possibility of mootness. 


Secondly, even if petitioner continued to retain its present 
certification at the completion of a Board hearing, it still would 
have been inappropriate for the Board to direct Eastern to er 
with petitioner in view of the substantial question existing con= 
cerning the proper bargaining representative The Board, no more 
than the courts, can proceed upon assumptions which would constitute 


a predetermination of representation matters left by the Congress 


28/ It is well recognized that the lawful replacement of 
strikers will raise a genuine issue as to representation. See, e.g., 
Texas Foundries v. N.L.R.B., 211 F. 2d 791 (C.A. 5, 1954); N.L.R.B, 
v. Bradley Washfountain Co., 192 F, 2d 144, 155 (C.A. 7, 1951). 

Also, where there 1s a change in the nature of the duties of the 
employees involving a merger of craft functions, a similar question 
arises. See N.L.R.B. v. Wheland Co., 271 F. 2d 122 (C.a. 6, 1959); 
N.L.R.B. v. Yutana Barge Lines, Inc., 315 F. 2d 524, 527 (C.A. 9, 
1963) . 
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for the exclusive determination of the Mediation Board. Switchmen's 
Union of North America v, National Mediation Board, 320 U.S. 297 
(1943); General Committee v. Missouri-Kansas-Texas R.R. Co., 320 U.S. 
323 ( ye ike assumption by the Board that petitioner would be 
continued as the certified bargaining agent would have violated this 
principle. Indeed, this fact has been specifically recognized in 
this very Son SCOT Thus, in petitioner's earlier action against 
Eastern and eae the Court found the existence of a "dispute as 
to representation" and "rival claims of jurisdiction" as to "pilot 
engineers," and held that judicial action to require Eastern to 
bargain exclusively with petitioner would be unwarranted (Tr. 348, 
351). This same principle was further developed and elaborated upon 
in Ruby v. American Airlines, 323 F. 2d 248, 255 (C.A. 2, 1963), pet. 
for cert. filed November 7, 1963, No, 609, 32 L.W. 3177, which also 


31/ 
involved the crew complement issue. There, the Court specifically 


29/ This Court recognized in Southern Pilots Ass'n. v. Civil 
Aeronautics Board, 53 L.R.R.M. 2503, 2504 (C.A.D.C., No. 17,362, 
June 13, 1963) that the Board "has no jurisdiction to pass upon 
designations of bargaining agents." 


30/ Flight Engineers Inter. Ass'n. v. Eastern Air Lines and 
Air Line Pilots Ass'n... 311 F. 2d 745, 747 (C.A. 2, 1963), cert. 
denied, 373 U.S. 924 (1963). 


31/ The Ruby case was instituted in the District Court by ALPA, 
and the union sought to compel American to bargain with it as to 
pilot matters' in circumstances in which the American pilots had 
defected from the international union because the American pilots 
wished to forego insistence that the flight engineers be pilot 
qualified and ALPA would not. It was this aspect of the case which 
was before the Court of Appeals. However, FEIA had intervened in 
the District Court case and sought and obtained a directive requiring 

(footnote continued) 
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rejected ALPA's argument that the Court should compel compliance 


with American's duty to bargain with i+ as the duly designated 
bargaining agent, stating: 
", . . the Courts cannot properly require an employer to 
bargain with a previously designated representative in the 
face of a substantial representation dispute requiring the 
intervention of the Mediation Board under § 2, Ninth. .;. J" 


Petitioner has not attempted to avoid these precedents,! but 


rather merely asserts that the Board should be required to act upon 


the basis of the 1948 certification unless and until it is set aside 

by the Mediation Board, ut apart from the fact that the very nature 

of petitioner's initial certification for the craft of "flight engi- 
32/ 


neers" is not such as to give it any assurance of continued validity, 


American to continue to bargain with it as the representative of the 
flight engineers, and this portion of the lower court case was not 
appealed. The District Court found, however, that there wasi' no ques- 
tion concerning representation of the flight engineers, and pated that 
no one else then claimed or had ever claimed to represent the 

Indeed. American's contention was that no court order was ae 
in that it was then ready to bargain witn FEIA. While merger of 

the unions was then under consideration, all parties had recognized 
that no change should be made in representation pending the eutcome 
of the negotiations, 


32/ The certification (N.M.B, Case No. R-1966, .an 19, 1948) 
states, "At the time application was received these employees were 
not represented by any organization or ind:vidual" and that, ; "No 
organization other than the applicant claimed representation," thus 
there was no dispute as to "craft or class" for Mediation Bodrd de- 
termination. Under these circumstances, the certif:cation ig not 
controlling. General Electric Company (River Works), 107 N.I.R.B. 

70, 72 (1953); Illinois Cities Water Co., 87 N.L.R.B, 109, 110-111, 

111 n. 8 (1949). See also the finding ngs in the United case, where the 
N.M.B. Committee took into account the fact that the N.M.B. Had never 
previously considered the question of the craft or class of fflight 
engineers in connection with pilots (Unpr. Tr. 579), "Tt has become 
well settled that in making ‘craft or class’ determinations, ‘the N.M.B. 
may regroup, amalgamate, or splinter ‘historic’ bargaining groups. 

- » -" UNA Chapter, Flight Eng. I. Ass'n. v. N.M.B., 111 U. S. App. 

D.C. 121, 294 F. 24 905, 908 (1961), cert.. denied | 368 U.S. 956 (1962). 


— Fe 
it is clear that, even under the Labor Act, an employer is not 
required to bargain with a union where there is good faith doubt as 
to whether the representative in truth represents the majority of 
the employees and an appropriate period of time has passed since 
the certification. Brooks v. N.L.R.B., 348 U.S. 96, 99, 104 (1954); 


N.L.R.B. v. Superior Fireproof Door & Sash Co.. Inc., 289 F. 2d 713, 


718-19 (C.A. 2, 1961): N.L.R.B. v. Inter-City Advertising Co., 


154 F. 2d 244 (CLA. 4 

Petitioner further suggests that the Board should have pro- 
ceeded to hearing in that it mght have found violations and might 
have ordered reinstatement or taken other action which would affect 
the Mediation Board determination of the representation dispute 
(Br., p. 29), But the very fact that the action desired by peti- 
tioner might have such an effect demonstrates the unwarranted inter- 
vention in the Mediation Board function which would have resulted. 
To be sure, petitioner argues, in reliance upon NLRB practice, that 
questions of unfair labor practices should be considered prior to 


conducting representation proceedings: that the Civil Aeronautics 


3/7 And see, Stewart Die Casting Corp. v. N.L.R.B., 114 F. 2d 
. 7, 1940), cert. denied 312 U.S. 680 (1941): Stoner Rubber 


.. Inc., 123 N.L.R.B, W440 (1959); Celonese Corp. of America, 95 
; vB. 664 (1951). See also, St. Louis Independent Packing Co. v. 
oB.. 291 F. 24 709 (C.A. 7, 1961); Fusco v. Richard W. Kaase 

Baking Co., 205 F, Supp. 465, 475, 477 (N.D. Ohio, 1962); Shea 
Chemical Corp., 121 N.L.R.B. 1027 (1958), holding that an employer 
should maintain strict neutrality, and refrain from bargaining until 
the determination of a representation dispute, when presented with 
rival claims as to representation which create a genuine question as 
to the bargaining agent. Here, as witnessed by the petition to the 
Mediation Board, there is a rival claim. 
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Board is the administrative tribunal to determine violatio 


Railway Labor Act; and that a hearing therefor should have been held 


on its complaint, But the situations are not at all comparable. 


The NLRB has authority to decide both types of dispute, whereas the 
Civil Aeronautics Board does not. Further, petitioner fails to take 
into account the powers of the Mediation Board. That agency has ample 
authority to consider alleged violations of the Railway Labor Act in 
determining who may participate in a representation election, and, 


to the extent that the violation question is pertinent to the repre- 
34/ 
sentation matter, can make its own determination. 


Moreover, in the Ruby case, the Court of Appeals for the Second 
35/ 
Circuit rejected petitioner's apparent thesis. It discussed and 


34/ Ruby v. American Airlines, 323 F. 2d 248 (C.A. 2, 1963), 
pet. for cert, filed November 7, 1963, No, 609, 32 L.W. 3177; WES 
Chapter, Flight Eng. Int. Ass'n. v. N.M.B.. 114 U.S. App. D.C. 229 
314 F. 2d 234 (1962); Order of Ry. Conductors v. N.M.B., 79 U.S. A 
D.C. 1, 141 F. 2d 366 (1944), appeal dism'd. sub. nom. Order of 


Conductors v. Penn. R. Co., 323 U.S. 166 (1942). 


’ 


35/ In the Ruby case, ALPA alleged that American had unlawfully 
influenced and coerced its employees to disassociate themselves from 
ALPA, and that the bargaining organization thereafter formed by the 
pilots should not be permitted to participate in 2 representation 
election because of employer domination. 


The Court also specifically rejected the argument that: it might 
determine the issues presented to it inasmuch as the case was brought 
before N.M.B. action, stating: 


"But it had become apparent, long before Allied's applica- 
tion to the Mediation Board, that this action ...s subject 
to the vice that it sought orders from a federal court: 
that might frustrate ultimate determination by the agency 
to which Congress gave exclusive responsibility: the action 
should have been dismissed as soon as this appeared." | 
(323 F. 2d at 256.) 
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distinguished the differing procedures under the National Labor 
Relations Act and the Railway Labor Act, and held that it was the 
intent of Congress that such questions should be determined by the 
National Mediation Board when presented in conjunction with a 
representation dispute, that for the courts to impose themselves 
upon the Mediation Board would distort the entire congressional 
scheme, in that such action might frustrate ultimate determination 
by the agency to which Congress gave exclusive responsibility, that 
the existence of the jurisdictional dispute created a barrier which 
constituted an exception to the jurisdiction that the court otherwise 


might have over the subject matter, and that dismissal was required. 


(323 F. 2a at 255-57.) 


Petitioner's reliance on the Southern Pilots case to support 
the proposed action of the Board is unwarranted. In the Southern 
case the Board had no occasion to find that a substantial question 
as to representation existed, nor to anticipate intervention by the 
Natiaonal Mediation Board. Although there had been substantial 
replacements of the striking pilots during the course of the strike, 
there was no claim to representation of either the striking pilots 
or the replacements by anyone other than ALPA, which had been pre- 
viously certified as the bargaining representative for Southern's 
Pilots. Thus, there was no evidence which would serve to rebut the 
presumption that ALPA's representation status continued, Indeed, 


the replacement pilots did not seek separate representation at any 


sah S 
time during the resumption of negotiations between ALPA and Southern 


subsequent to the Board's order, but rather made no claim for such 


separate representation until after Southern and ALPA had in fact 


negotiated an agreement. 
If there be anything left of the complaint which the Board 
could appropriately decide, without unwarranted interventidn in the 


exclusive jurisdiction of the Mediation Board, it is clear'that such 


matters could only concern the vindication of private individual 
grievances for past violations, having no present relation to the 
public interest in the continuing operation of the Eastern ‘Air Lines 
system. As previously discussed (see Point I), the Board is not 
required to proceed with a hearing on such matters, particularly, 


where as here, adequate and complete relief may be furnished by the 
36/ 
courts. This is particularly true in the case of the labor acts, 


where it has been held that the rights provided are public rights 
which may be enforced in the manner necessary to effectuate the 


policies of the acts, not private rights for which there is an 
37/ 
absolute right of vindication. 


—_ | 
36/ The Board has previously dismissed complaints concerning 
solely private rights as opposed to matters affecting the public 


interest. In the Matter of the Complaint of George A. Woodward, 
Jr. & C. H. Laughlin against Riddle Aviation Co., Order 5-6111, 


Feb. ll, 1952 (Docket 4816). 


37/ Phelps-Dodge Corp. v. Labor Board, 313 U.S. 177, 193-95 
(1941); Local Union No. 12 v. N.L.R.B., 189 F. 241, 5 (C.A. 7, 
1951), cert. denied 342 U.S. 868 (1951); Haleston Drug Stores v. 
N.L.R.B-, 187 F. 2d 418, 420 (C.A. 9, 1951), cert. denied 342 U.S. 
815 (1951). 
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Upon the completion of the now pending proceedings before the 
National Mediation Board, the appropriate union for representation 
of the flight engineers will be certified, and the jurisdictional 
dispute between ALPA and petitioner will be resolved by the admin- 
istrative agency to wrich Congress left the exclusive determination 
of such issues. If upon conclusion of the National Mediation Board 
proceedings petitioner is certified as the authorized and designated 
representative of Hastern's flight engineers, and is of the view 
that the Board should then take action to enforce the Railway Labor 
Act, the present order does not preclude petitioner from filing 


a new complaint with the Board 


B. The Board did not abuse its discretion in 
se 
declining to proceed on petitioner's com- 


plaint on grounds that Board consideration 


of matters determined by or pending before 


the courts would not be in the public interest 


As the Board pointed out in its order (Tr. 458, 462: see coun- 


terstatement supra, p. 19), moss of the issues which petitioner sought 


to tender by its complaint already had been determined adversely to 
petitioner in the litigation which it had earlier instituted and 
which was still pending. The Board found that the public interest 
did not require it either +o relitigate those issues which had been 
decided or to litigate related ones which could be included in the 
pending actions. 

This determination, we submit, was within the Board's allowable 


discretion. There is a substantial public interest in the proposition 
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that, once issues have been litigated between two parties, and their 


determination has substantial effect only upon those parties and not 
upon the public interest in general, the determinations reached should 
be final. This was recognized in N.L.R.B. v. Thayer Co., 213 F. 2d 
748, 754 (C.A. 1, 1954), cert. denied 348 U.S. 883 (1954). There 


the Court, without deciding whether a form of collateral estoppel as 


to issues previously determined in the courts might be applicable to 
subsequent NLRB proceedings, stated: 


", . . it might be suggested that the public interest 
would hardly be benefited by re-litigating in the Board 
proceedings the precise question which was determined, 
in the state tribunal, and which might have been brought 
before the Supreme Court of the United States for review 
on certiorari. Giving effect to the state determination 
on the other hand, has the possible advantage of allowing 
the participants to act in reliance upon the earlier | 
decision and might facilitate the re-establishment of 
labor stability in the disrupted plant. See Develop-| 
ments in the Law-Res Judicata, 65 Harv. L. Rev. 818 at 
871 (1952)." 


Similarly, this Court has only recently refused to reexamine matters 
which had been previously resolved in another circuit penne concurrent 
jurisdiction, on the basis of comity and the orderly admintetratdion 
of justice, without deciding whether the principles of res judicata 
and collateral estoppel were applicable. Hilton Hotels Comp. ve. 
Weaver, C.A.D.C. No. 17,987, November 18, 1963. | 

It is true that the prior judicial decisions were made in response 
to motions for preliminary injunctions, but that fact does not alter 
the situation. The determinations were made on the basis of documents 


or facts which were undisputed, and the crucial questions involved 


ey 
disputed interpretations of law rather than of fact. Rather plainly, 
if the Board had proceeded, it would have been called upon to re- 
examine and reevaluate these legal interpretations. If they are not 
inal because they were entered with respect to questions of inter- 
locutory relief. they should be reexamined by the tribunals entering 
38/ 
them in connection with the final decrees, and not by the Board. 
Finally, on this point, petitioner contends that the refusal to 
nere iS contrary to the action wairch the Board took in 
ALPA v. Southern Airways, Inc., Order E-18560, July 5, 1962 (Docket 
39/ 


11654). + However, the Board in this case pointed out that the two 
40/ 


situations are no*+ comparable The Board is entitled to proceed 


7 +444, iar =m fase Sut bo 3 : 
38/ Petitioner alleges that its complaint contains allegations 


of violations not considered by she courts (Br., p. 31). While 

these on their face appear not to present any substantial claims 
beyond those already adjudicated, the short answer is that they 

are related to the pending litigation and. if material, no doubt 
can be presented by an amended complaint. 


39/ Before this Court in Southern Pilots Ass'n. v. Civil Aero- 
nautics Board, No, 17,362, decided June 13, 1963. 


40/ The Board's order distinguished the Southern case as follows 
(Tr. 463, n. 18); 


"The situation here is radically different from that which 
existed in ALPA v. Southern Airways, Inc., supra, where we 
reached conclusions in our order that differed in some 
respects from a prior decision of the Federal District Court. 
There the complaint was filed with the Board, the petition 
for enforcement had been docketed, and the hearing notice 
issued before the court proceeding was instituted. The in- 
terim court decision was not issued until after the Board 
hearing had been completed and the examiner's initial deci- 
sion had been served. Furthermore, tne Court decision was 
not final at the time of the Board's decision, inasmuch as 
the decision was subject to reversal on appeal." 

(footnote continued) 


35 
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upon its evaluation of a particular factual situation in determining 


whether to proceed (F.C.C. v. WOKO, Inc,. 329 U.S. 223, 2274228 (1946)), 


and there is no showing of ary abuse of the Board’s discretion in th 
| 
circumstances of ths case. 


CONCLUSION 


, forth above, the Board s order should be 
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cher observed that the Di t Court's determination 
in the Southern case was based orimarily on the trarscript of the Board 
proceedings which had been filed in the Court case. Thus, for the Board 
to defer to the District Court's opinion in that case would ‘have been 
merely to substitute she District Court's conclusions on thé Board's 
record, for the Board's own conclusions, and in any event the Board's 
decision did not represent relitigation of issues determined in a 
prior proceeding. inasmich as the :ssues had already been litigated 
before the Board at the time of the Court's determination, and the 
Board proceeding was the first instituted. 
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APPENDIX 


The relevant provisions of the Federal Aviation Act of 1958 (72 


Stat. 731, 49 U.S.C. 1301 et seq.) are: 


TITLE I - GENERAL PROVISIONS 


DECLARATION OF POLICY: THE BOARD 


Sec. 102, [72 Stat. 740, 49 U.S.C. 1302] In the exercise and 
performance of its powers and duties under this Act, the Board shall 
consider the following, among other things, as being in the, public 
interest, and in accordance with the public convenience andj necessity: 

(a) The encouragement and development of an air-transportation 
system properly adapted to the present and future needs of the foreign 
and domestic commerce of the United States, of the Postal Serer and 
of the national defense; 

(b) The regulation of air transportation in such manner as to 
recognize and preserve the inherent advantages of, assure the highest 
degree of safety in, and foster sound economic conditions in, such 
transportation, and to improve the relations between, and coordinate 
transportation by, air carriers; 

(c) The promotion of adequate, economical, and efficient service 
by air carriers at reasonable charges, without unjust discriminations, 
undue preferences or advantages, or unfair or destructive compete 
practices; 

(a) Competition to the extent necessary to assure the ayes 
development of an air-transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United SER es, of 
the Postal Service, and of the national defense; 

(e) The promotion of satiety in air commerce; and 

(f) The promotion, encouragement, and development of civil 
aeronautics. 


TITLE II - CIVIL AERONAUTICS BOARD: GENERAL 
POWERS OF BOARD 


GENERAL POWERS AND DUTIES OF THE BOARD 
General Powers 


Sec. 20h. [72 Stat. 743, 49 U.S.C. 132h] (a) The Board is 
empowered to perform such acts, to conduct such investigations, to 
issue and amend such orders, and to make and amend such general or 


On 


special rules, regulations, and procedure, pursuant to and consistent 
with the provisions of this Act, as it shall deem necessary to carry 
out the provisions of, and to exercise and perform its powers and 
duties under this Act. 


Ho # 
TITLE IV -. ATR CARRIER ECONOMIC REGULATION 
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
Certificate Required 


Sec. Ol. [72 Stat. 754, as amended by 76 Stat. 143, 9 U.S.C. 
1371] (a) No air carrier shall engage in any air transportation unless 
there is in force a certificate issued by the Board authorizing such air 
carrier to engage in such transportation. 


sos eisce™ beach 3s 
Authority to Modify, Suspend, or Revoke 


(gz) The Board upon petition or complaint or upon its own initia- 
tive, after notice and hearings, may alter, amend, modify, or suspend 
any such certificate, in whole or in part, if the public convenience 
and necessity so require, or may revoke any such certificate, in whole 
or in part, for intentional failure to comply with any provision of 
this title or any order, rule, or regulation issued hereunder or any 
term, condition, or limiation of such certificate: Provided, That no 
such certificate shall be revoked unless the holder thereof fails to 
comply, within a reasonable *time to be fixed by the Board, with an order 
of the Board commanding obedience to the provision, or to the order 
{other than an order issued in accordance with this proviso), rule, 
regulation, term, condition, or limitation found by the Board to have 
been violated. Any interested person may file with the Board a protest 
or memorandum in suppor* of or in opposition to the alteration, amend- 
ment, modification, suspension, or revocation of the certificate. 
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Compliance With Labor Legislation 


(k)(1) Every air carrier shall maintain rates of compensation, 
maximum hours, and other working conditions and relations of all of its 
pilots and copilots who are engaged in interstate air transportation 
within the continental United States (not including Alaska) so as to 
conform with decision numbered 83 made by the National Labor Board on 
May 10, 193, notwithstanding any limitation therein as to the period 
of its effectiveness. 
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(2) Every air carrier shall maintain rates of compensation for 
all of its pilots and copilots who are engaged in overseas or foreign 
air transportation or air transportation wholly within a Territory or 
possession of the United States, the minimum of which shall’ be not be 
less, upon an annual basis, than the compensation required to be paid 
under said decision 83 for comparable service to pilots and; copilots 

engaged in interstate air transportation within the continental United 
States (not including Alaska). 

(3) Nothing herein contained shall be construed as pesca 
the right of any such pilots or copilots, or other employees, of any 
such air carrier to obtain by collective bargaining higher rates of 
compensation or more favorable working conditions or relations. 

(4) It shall be a condition upon the holding of a certificate 
by any air carrier that such carrier shall comply with title II of 
the Railway Labor Act, as amended. 

(5) The term "pilot" as used in this subsection shall’ mean an 
employee who is responsible for the manipulation of or who manipulates 
the flight controls of an aircraft while under way including take-off 
and landing of such aircraft, and the term "copilot" as used in this 
subsection shall mean an employee any part of whose duty is! to assist 
or relieve the pilot in such manipulation, and who is properly quali- 
fied to serve as, and holds a currently effective airman certificate 
authorizing him to serve as, such pilot or copilot. 
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TITLE X - PROCEDURE 


COMPLAINTS TO AND INVESTIGATIONS BY THE ADMINISTRATOR 
AND THE BOARD 


Filing of Complaints Authorized 


Sec. 1002. [72 Stat. 788, h9 U.S.C. 1482] (a) Any person may 
file with the Administrator or the Board, as to matters within their 
respective ae a complaint in writing with respect to anything 
done or omitted to be done by any person in contravention of any provi- 
sions of this Act, or of any requirement established pursuant thereto 
If the person complained against shall not satisfy the complaint and 
there shall appear to be any reasonable ground for investigating the 
complaint, it shall be the duty of the Administrator or the) Board to 
investigate the matters complained of. Whenever the Administrator or 
the Board is of the opinion that any complaint does not, state facts 
which warrant an investigation or action, such complaint may be dis- 
missed without hearing. In the case of complaints against a member of 
the Armed Forces of the United States acting in the performance of his 


Soe 


official duties, the Administrator or the Board, as the case may be, 
shall refer the complaint to the Secretary of the department concerned 
for action. The Secretary shall, within ninety days after receiving 
such a complaint, inform the Administrator or the Board of his dispo- 
sition of the complaint, including a report as to any corrective or 
disciplinary actions taken. 


Investigations on Initiative of Administrator or Board 


(b>) The Administrator or Board, with respect to matters within 
their respective jurisdictions, is empowered at any time to institute 
an investigation, on their own initiative, in any case and as to any 
matter or thing within their respective jurisdictions, concerning 
which complaint is authorized to be made to or before the Adminis- 
trator or Board by any provision of this Act, or concerning which 
any question may arise under any of the provisions of this Act, or 
relating to the enforcement of any of the provisions of this Act. 
The Administrator or the Board shall have the same power to proceed 
with any investigation instituted on their own motion as though it 
had been appealed to by complaint. 


Entry of Orders for Compliance With Act 


{c) If the Administrator or the Board finds, after notice and 
hearing, in any investigation instituted upon complaint or upon their 
own initiative, with respect to matters within their jurisdiction, 
that any person has failed to comply with any provision of this Act 
or any requirement established pursuant thereto. the Administrator 
or the Board shall issue an appropriate order to compel such person 
to comply therewith. 
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JUDICIAL REVIEW OF ORDERS 
Orders of Board and Administrator subject to Review 


Sec. 1006. [72 Stat. 795, as amended by 7) Stat. 255, 75 Stat. 
497, 49 U.S.C. 1486] (a) Any order, affirmative or negative, issued 
by the Board or Administrator under this Act, except any order in 
respect of any foreign air carrier subject to the approval of the 
President as provided in section 801 of this Act, shall be subject to 
review by the courts of appeals of the United States or the United 
States Court of Appeals for the District of Columbia upon petition, 
filed within sixty days after the entry of such order, by any person 
disclosing a substantial interest in such order. After the expira- 
tion of said sixty days a petition may be filed only by leave 
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of court upon a showing of reasonable grounds for failure to file 
petition theretofore, 


Findings of Fact Conclusive 
(e) The findings of facts by the Board or Administrator, if 
supported by substantial evidence, shall be conclusive. No objection 
to an order of the Board or Administrator shall be considered by the 
court unless such objection shall have been urged before the Board or 
Administrator or, if it was not so urged. unless there were reasonable 
grounds for failure to do so. 


The relevant provisions of the Railway Labor Act (Lh Stat. 577, 


lS U.S.C. 152 et seq.) are: | 
TITLE I | 
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Sec. 2. General Duties 


to identity of representatives; 

ion by Mediation Board; secret elections 

Ninth. If any dispute shall arise among a carrier's employees 
as to who are the representatives of such employees designated and 
authorized in accordance with the requirements of this Act, it shall 
be the duty of the Mediation Board, upon request of either: party to 
the dispute, to investigate such dispute and to certify to! both parties, 
in writing, within thirty days after the receipt of the invocation of 
its services, the mame or names of the individuals or organization 
that have been designated and authorized to represent the employees 
involved in the dispute, and certify the same to the carrier. Upon 
receipt of such certification the carrier shall treat with! the repre- 
sentatives so certified as the representatives of the craft or class 
for the purposes of this Act. In such an investigation, the Mediation 
Board shall be authorized to take a secret ballot of the employees 
involved, or to utilize any other appropriate method of astertaining 
the names of their duly designated and authorized representatives in 
such manner as shall insure the choice of representatives by the 
employees without interference, influence, or coercion exercised by 
the carrier. In the conduct of any election for the purposes herein 
indicated the Board shall designate who may participate in) the elec- 
tion and establish the rules to govern the election, or may appoint 
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a committee of three neutral persons who after hearing shall within 
ten days designate the employees who may participate in the election. 
The Board shall have access to and have power to make copies of the 
books and records of the carriers to obtain and utilize such infor. 
mation as may be deemed necessary by it to carry out the purposes 
and provisions of this paragraph. 


The relevar+ provisions of Civil Aeronautics Board Regulations 


PART 2302 - RULES OF PRACTICE IN 
ECONOMIC PROCEEDINGS 


Subpart A - Rules of General 
Applicability 


302.18 (1h C.F.R. 302.18) Motions. 


(a) Generally. An application to the Board or an examiner for 
an order or ruling not, otherwise specifically provided for in this part 
shall be by motion, After the assignment of ar examiner to a proceed- 
ing and before the issuance of a recommended or initial decision, or 
the certification of the record to the Board, all motions shall be 
addressed to the examiner. At all other times motions shall be addressed 
to the Board. All motions shall be made at an appropriate time depend- 
ing upon the nature thereof and the relief requested therein. 


Subpart B - Rules Applicable to 
Economic Enforcement Proceedings 


302.200 (1 C.F.R. 302.200) Applicability of this subpart. 


(a) In general. This subpart sets forth the special rules 
applicable to proceedings for enforcement of the economic regulatory 
provisions of the act, and rules, regulations, orders, limitations, 
conditions and requirements issued thereunder. For information as to 
other applicable rules, reference should also be made to Subpart A of 
this part, to the act and to the substantive rules, regulations and 
orders of the Board. 
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(bo) Informal complaints. Informal complaints may be made in 
writing with respect to anything done or omitted to be done by any per- 
son in contravention of any provision of the act or any requirement 

stablished pursuant thereto without compliance with this part. Matters 
so presented may, if their nature warrants, be handled by the Board by 
correspondence or conference with the appropriate persons. Any matter 
not disposed of informally may be made the subject of a formal proceed- 
ing pursuant to this subpart. The filing of an informal complaint 
shall not bar the subsequent filing of a formal complaint. 


302.202 (1h C.F.R. 302.201) Formal complaints 
Any person may make a formal complaint to the Board with respect 

to anything done or omitted to be done by any person in contravention 
of any economic regulatory provisions of the act, or any rule, regula- 
tion, order, limitation condition or other requirement established 
pursuant thereto. Every formal complaint shall conform to the require- 
ments of § 302.3, concerning the form and filing of documents. The 
submission of a formal complaint by a person other than an enforcement 

attorney (hereinafter called a third party) shall not in itself result 
in the institution of a formal economic enforcement proceeding and a 
hearing with respect to the complaint unless and until the Director of 
the Bureau of Enforcement dockets a petition for enforcement with 
respect to such complaint, or a portion thereof, in accordance with 

§ 302.206. A formal complaint, whether filed by a third party or an 
enforcement attorney, may be amended at any time prior to the service 
of an answer to a complaint. Thereafter, such amendment, may be filed 
only upon the grant of a motion filed in accordance with § 302.18, 
except that permission to amend a third-party complairt after the 
filing of an answer but before the docketing of a petition for enforce- 
ment must be obtained from the Director of the Bureau of Enforcement. 


302.202 (1h C.F.R. 302.202) Subscription and verification. 


Every formal complaint, supplemental complaint. answer|or other 
pleading filed in an economic enforcement proceeding shall be signed 
by the party filing the same, or by a duly authorized officer, agent 
or attorney of such party. In addition, such documents shall be veri- 
fied under oath by the person so signing. Such verification shall set 
forth that the person verifying the document has read the same and 
knows the contents thereof and the attached exhibits, if any, and that 
the matters and things therein stated are true of his own knowledge, 
except such matters therein stated on information and belief, and as 
to such matters he believes them to be true. If the subscription and 
verification, or either of them, be by anyone other than the party filing 
the same or an officer or attorney of such party, the reason therefor 
must be stated and the power of attorney or other aut hority. authorizing 
such affiant to subscribe the document and make the verification must 
be filed with the document. 
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302.203 (1h C.F.R. 302.203) Insufficiency of formal complaint. 


In any case where the Director of the Bureau of Enforcement is of 
the opinion that a complaint does not sufficiently set forth the material 
required by any applicable rule, regulation or order of the Board, or is 
otherwise insufficient. he may advise the party filing the same of the 
deficiency and require that any additional information be supplied by 
amendment. 


302.204 (1h C.F.R. 302.20) Third-party complaints. 


(a) A third-party complaint. and any amendments thereto, submitted 
pursuant to §. 302.201 shall be served by the person filing such docu- 
ments upon each party complained of and upon the Director of the Bureau 
of Enforcement. 

‘p) Within fifteen (15) days after the date of service of a 
third-party complaint, each person complained of shall file an answer 
in conformance with and subject to the requirements of § 302.207/b). 
Extensions of time for filing an answer may be granted by the Director 
of the Bureau of Enforcemert for good cause shown. 

(ce) A person complained against in a third-party complaint may 
offer to satisfy the complaint through submission of facts, offer of 
settlement or proposal of adjustment. Such offer shall be in writing 
and shall be served, within fifteen (15) days after service of the com- 
plaint, upon the same persons and in the same manner as an answer. The 
submittal of an offer to satisfy the complaint shall not excuse the 
filing of an answer. 

(da) Motions to dismiss a third-party complaint shall not be 
fileable prior to the docketing of a petition for enforcement with 
respect to such complaint or a portion thereof. 


302.205 (1h C.F.R. 302.205) Procedure when no enforcement 
proceeding is instituted. 


(a) Within a reasonable time after a formal third-party complaint 
has been processed, the Director of the Bureau of Enforcement shall 
either institute an enforcement proceeding in accordance with §$ 302.206 
or shall advise the complainant in writing that no enforcement proceed- 
ing will be instituted in whole or in part, with respect to his com- 
plaint, and the reasons therefor. 


(bo) The letter of the Director of the Bureau of Enforcement shall 
conform to the requirements of § 302.3 and shall be deemed an order of 
the Board dismissing the complaint unless review of such ruling is 
requested by the complainant or is initiated by the Board in accordance 
with the provisions of paragraph (c) of this section. 
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(c) Within fifteen (15) days after receipt of a letter from 
the Director of the Bureau of Inforcement refusing to institute an 
enforcement proceeding with respect to all or any part of a} 
complaint, the complainant may file a motion with the Board: to 
review such action, The proceedings on such motion shall ve in 
accordance with § 302.18. Upon conclusion of such proceedings, 
the Board shall enter an order either dismissing the complaint or 
directing such other action as it deems appropriate. Ifa 
complainant does not appeal, the Board may review the action of 
the Director of the Bureau of Enforcement on its own initiative 

ithin 15 days arter the expiration date for appeal. 

302,206 (14 C.F.R. 302.206) Docketing of petition for’ 

enforcement 

Whenever in the opinion of the Director of the Bureau of 
Enforcement there are reasonable grounds to believe that any 
provision of the act or any rule, regulation, order, limitation, 
condition or other requirement established pursuant thereto, has 
been or is being violated, that, in the case of third-party' 
complaints, efforts to satisfy a complaint insofar as required by 
§ 302.204 have failed, and that investigation of any or alliof 
the alleged violations is in the public interest, the Director 
of the Bureau of Enforcement may institute an economic enforcement 
proceeding by docketing a petition for enforcement. The petition 
for enforcement shall incorporate by reference a formal complaint 
submitted pursuant to § 302.201 or shall be accompanied by a 
complaint complying with § 302.3 which is verified by an enforce- 
ment attorney. The petition for enforcement, and accompanying 
complaint, if any, shall be formally served upon the respondent 
and complainant. The proceedings thus instituted shall be pro- 
cessed in regular course in accordance with this part. However , 
nothing in this part shall be construed to limit the authority of 
the Board to institute or conduct any investigation or inquiry 
within its jurisdiction in any other manner or according to :any 
other procedures which it may deem necessary or proper. 

302.207 (14 C.F.R. 302.207) Answer. 

(a) Within fifteen (15) days after the date of service of a 
petition for enforcement docketed pursuant +o § 302.206, the 
respondent shall file an answer to the complaint attached thereto 
or incorporated therein unless an answer has already been filed in 
accordance with § 302.204. Any requests for extension of time for 
filing of answer to a complaint attached to or incorporated in a 
petition for enforcement shall be filed with the Board in accordance 

ith § 302.17. 
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(b) All answers shall conform to the requirements of § 302.8 
(a) (2) and shall fully and completely advise the parties and the 
Board as to the nature of the oC ense and shall admit or deny 
specifically and in detail each allegation of the complaint unless 
the person complained of is without knowledge, in which case, his 
answers shall so state and the statement shall operate as a 
denial. Allegations of fact not denied or controverted shall be 
deemed admitted. Matters alleged as affirmative defenses shall be 
separately stated and numbered and shall, in the absence of a 
reply, be deemed to be controverted. 


302,208 (14 C.F.R. 302.208) Default. 


Failure of a responaent to file and serve an answer within the 
time and in the manner prescribed by this part shall be deemed to 
authorize the Board, in its discretion, to find the facts alleged 
in the petition to be true and to enter such order as may be 
appropriate without without notice or hearing, or, in its dis- 
cretion, to proceed to take proof, without notice, of the allega- 
tions or charges set forth in the complaint or order, provided 
that the Board or examiner may permit. late rilings of an answer 
for good cause shown 


302.209 (14 C.F.R. 302.209) Reply. 


The Board (or the examiner) may, in its discretion, require 
or permit the filing c* a reply in appropriate cases, otherwise 
no reply shall be filed. 


302.210 (14 C.F.R, 302.210) Parties. 

The parties to an economic enforcement proceeding shall be 
the Board (represented by an enforcement attorney), the respondent, 
any person whose formal complaint alleged violations which were 
later covered by the petition for enforcement, and any other 
person permitted to intervene pursuant to § 302.15. 


11 (14 C.F.R. 302.211) Prehearing conference. 


Ordinarily the issues in an economic enforcement proceeding 
will be drawn by the pleadings and no prehearing conference shall 
be held. However, such a conference may be held where the Board 
or the examiner believes that the feir and expeditious disposition 
of the proceeding so requires. In the event a prehearing 
conference is to be held it shall be conducted in accordance with 


§ 302.23 
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302.212 (14 C.F.R. 302.212) Admissions as to facts and 
documents. 


At any time after answer has been filed, any party may file 
with the Board and serve upon the opposing side a written request 
for the admission of the genuineness and authenticity of any 
relevant documents described in and exhibited with the request 
or for the admission of truth of any relevant matzers of fact 
stated in the request with respect to such documents. Each of 
the matters of which an admission is requested shall be deemed 
admitted unless within a period designated in the request,' not 
less than ten (10) days after service thereof, or within such 
further time as the Board or the examiner may allow upon motion 
and notice, the party to whom the request is directed serves 
upon the requesting party a sworn statement either denying 
specifically the matters of which an admission is requested or 
setting forth in detail the reasons why he cannot truthfully 
either admit or deny such matters. Service of such request and 
answering statement shall be made as provided in § 302.8, : Any 
admission made by a party pursuant to such request is only’ for 
the purposes of the pending proceeding. or any proceeding or 
action instituted for the enforcement of any order entered} therein, 
and shall not constitute an admission by him for any other: purpose 
or be used against him in any other proceeding or action, 


302.213 (14 C.F.R. 302.213) Hearing. 


parties reasonable written notice of the time and place of 
hearing. 


302.214 (14 C.F.R. 302.214) Appearances by persons not 
parties. 

With consent of the examiner or the Board, appearances may 
be entered without request for or grant of permission to intervene 
by interested persons who are not parties to the proceeding. Such 
persons may, with consent of the examiner or the Board, cross- 
examine a particular witness or suggest to any party or counsel 
therefor questions or interrogations to be propounded +o witnesses 
called by any party, but may not otherwise examine witnesses and 
may not introduce evidence or otherwise participate in the! pro- 
ceeding. However, such persons may present to both the examiner 
and the Board an oral or written statement of their position on 
the issues involved in the proceeding. 


Om 
302.215 (14 C.F.R. 302.215) Offers of settlement. 


Any party to an economic enforcement proceeding at any time 
prior te final decision thereof may submit offers of settlement 
or proposals of adjustment. Hach such offer or proposal shall be 
submitted in writing and addressed to the Director of the Bureau 
of Enforcement, who will promptly advise the party or parties 
submitting same whether he will recommend acceptance thereof to 
the Board. If the Director of the Bureau of Enforcement advises 
the party or parties that he will not recommend acceptance, and 
the party or parties sc request in writing, he will transmit such 
offer or proposal directly to she Board for its consideration and 
acceptance or rejection. The submission of such offer or pro- 
posal shall not alter cr delay the course of the proceeding unless 
so ordered by the Board. 


302.216 (14 C F.R. 302.216) Evidence of previous violations. 


Evidence of previous violations by any person of any pro- 
vision cf the act or any requirement thereunder found by the Board 
or a court in any other proceeding or criminal or civil action 
may, if relevant and material, be admitted in any enforcement 
proceeding involving such person. 


302.217 (14 C.F.R. 302.217) Motions for immediate suspension 


of operating author>ty pendente lite. 


All motions for the suspension of the economic operating 
authority of an air carrier during the pendence of proceedings to 
revoke such authority shall be filed with, and decided by the 
Board. Proceedings on the motion shall be in accordance with 
§ 302.18. In addition, the Board shall afford the parties an 
opportunity for oral argument on such motion. 
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Subpart E - Rules Applicable to 


Proceedings With Respect to 
Rates, Fares and Charges 
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302.503 (14 C.F.R. 302.503) Dismissal of petition or 
complaint. 


If the Board is of the opinion that a petition or complaint 
does not state facts which warrant an investigation or action 
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on its part, it may dismiss such petition or complaint without 
hearing. 


Subpart G - Rules Applicable to 
Adequacy of Service Petitions 


302.704 (14 C.F.R. 302.704) Action on petition or complain 5 


the Board is of the opinion that a petition or complaint 
acts which warrant an investigation or action 
it may dismiss such petition or complaint without 
air carrier complained against shall not! satisfy 
the complaint and there shall appear to be any reasonable/ ground 
for investigating the complaint, the Board shall investigate the 
matter complained of 2 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


FLIGHT ENGINEERS' INTERNATIONAL ASSOCIATION, 
EAL CHAPTER, AFL-CIO, 


Petitioner, 
-against- 
No. 18,096 
CIVIL AERONAUTICS BOARD, 
Respondent, 


EASTERN AIR LINES, INC., 


Intervenor. 


ANSWER OF EASTERN AIR LINES, INC. 
TO PETITION FOR REHEARING 
Flight Engineers' International Association-EAL Chapter (FEIA) 
has sought rehearing with respect to this Court's order of September 22, 


1964 granting the motion of Eastern Air Lines, Inc. (Eastern) to tax costs 


against FEIA with respect to Eastern's cxpense of printing Eastern's brief 
i 


and the separate Joint Appendix of Eastern and the Civil Aeronautics Board 
(the CAB or the Board). Since FEIA's argument is limited to contentions 
with respect to the Joint Appendix, this answer will be similar2y limited. 
It should be recalled at the outset that Eastern printed the 
separate Joint Appendix for Eastern and the CAB only because FEIA refused 
to perform the printing as had been agreed by it in the Prehearing Confer- 


ence Stipulation which stated that: 


(a) "The Joint Appendix shall contain the materials’ required to 


be printed by the Rules of the Court, the materials designated! by the 


parties as hereinafter provided . . .'! 


(b) "As soon as all designations have been made, the petitioner 


shall cause the Joint Appendix to be printed . . ." 

If FEIA had performed that agreement, it would have borne the 
entire cost of printing (at $14 per page, which was the rate quoted by 
FEIA's printer) all materials designated by Eastern and the CAR. Since 
FEIA refused to perform in accordance with its stipuiation, Eastern was 
forced to print a separate Joint Appendix for Eastern and the CAB, obtain- 
ing the lowest printing rate available in New York or mesntineecn -- $5.25 
per page compared with the normal Washington rate of $6.50 and FEIA's rate 
of $14, Pursuant to this Court's order of September 22, 1964 eae costs 
in accordance with this Court's Rule 17(f), Eastern billed FEIA at the 
maximum rates of $3.50 for regular printing, $5.50 for index maces and 
$9.50 for covers as specified in such ruie. Thus, FEIA penitead a substan- 
tial saving (nearly $2,500) as a result of forcing Eastern to print the 
separate Joint Appendix and Eastern has incurred a substantial expense 
(nearly $900) which cannot be passed on to FEIA under the Court's ruling. 

The points made by FEIA will be arswered in the order: presented 
by FEIA. 

I-A. 


THE JOINT APPENDIX PRESENTED BY EASTERN DID NOT CONTAIN 
UNNECESSARY DUPLICATIVE MATERIALS 


FEIA contends that Eastern included duplicative material in the 


Joint Appendix in that Eastern printed (a) certain exhibits to a document 
| 


which Eastern filed with the CAB which happened also to be exhibits (with 


different exhibit numbers) to FEIA's complaint which FEIA printed in its 
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Appendix and (b) the CAB order dismissing the FEIA complaint. These two 
types of alleged duplication are the only ones mentioned in FELA's petition 
(page 4, footnote 2 and page 7, footnote 4). | 

Pages 22a-8la of the Joint Appendix which Eastern printed con- 


sists of portions of a narrative Statement which Eastern filed with the CAB 


setting forth the facts of the FEIA strike, The text of that Statement 


referred to certain exhibits attached to the Statement. Some; of the docu- 
ments attached as exhibits were duplicates of exhibits attached to FEIA's 
complaint. However, Eastern had been forced to include ail such documents 
in its Statement, both for easy reference and for compieteness, since FEIA's 
complaint omitted items which were needed for a full understanding of the 
facts. | 

Certainly Eastern's exhibits, identified by Eastern! s exhibit 
numbers, were essential as integral parts of Eastern's Statenent to the CAB. 
There was no practical way to omit those exhibits from the Joint Appendix 
or cross-reference them to FEZA's exhibits as set forth in its printed 
Appendix, particularly since Eastern did not have FEIA's printed Appendix 
at the time it was forced to make printing arrangements for the Joint 
Appendix. Hopeless confusion would have zvesulted froa emitting exhibits 


referred to in the text of Eastern's Statement, 


+ Ban . eR et 
Insofar as concerns the printing of the Board's order dismissing 


FEIA's complaint, it was the most critical document, as recognized by this 


Court's Rule 16(a) in requiring it to be included in the Joint Appendix. 
Eastern and CAB could hardly afford to omit that order from the Joint 
Appendix in view of (1) the requirement of the Court's rule; (2) the obvi- 
ous importance of the order and (3) the possibility that ELA might not 


print it. This is a duplication which is traceable solely to FEIA's 
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refusal to print the Joint Appendix as required by its stipulation. 

FEIA argues that some of the Court decisions were available to 
the Court in official reports and others could have been found by the Court 
in assorted unofficial reporting services. Two comments are neccessary and 
sufficient: (1) These Court decisions were presented by Eastern to the 
CAB before they were! officially published and they constituted a major 
basis of the Board's decision, and therefore their inclusion in the record 
on appeal seems appropriate, if not absolutely necessary; and (2) in any 
event we deem it reasonable to put together in one place, for the con- 
venience of the Court, the materials which directly influenced the Board 
and which were referred to and relied upon by the Court in affirming the 
Board's decision. 

I-B. 


THE JOINT APPENDIX PRINTED BY EASTERN CONTAINED ONLY SUCH 
MATERIALS AS WERE NEEDED FCR THE APPEAL 


FEIA apparently assumes that, because the Court did not cite or 
quote extensively from materials in the Joint Appendix, such materials were 
not "necessary to the appeal". That assumption obviously is specious. 
Eastern and CAB both felt that it was necessary to present to the Court the 
primary materials on which the Board based its decision. Eastern printed 


only the materials which Eastern and CAE considered necessary for this pur- 


pose, including the materials referred to in the briefs of both Eastern and 


CAB. We understand this to be in compliance with the intent of the Court's 
rules, and that failure to print materials which Eastern and CAB relied upon 
extensively in their briefs wouid have been subject to reasonable criticism. 
This Court affirmed the contention of CAB and Eastern that matters 
outside the formal pleadings could be used by the Board in dismissing the 
complaint. Thus, it was essential to inform the Court as to what those 
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matters were. Certainly it would be impractical to limit the printed 
record on appeal to those things which the Court subsequently ddeides to 
quote. ! 

FEIA suggests that some materials designated by CAB were not 
"necessary to the appeal" because Eastern did not designate en also, 
Eastern cannot accept the compliment. As will be pointed out more fully 


hereinafter, Eastern and the CAB coordinated their efforts in designating 


and printing the record, and Eastern »robably would have designated more 
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extensive materials if the CAB had not done so. But in any event, we submit 


that an examination of the CAB bricf in this case will demonstrate that CAB 


did not refer to or rely upon irrelevant or immaterial record items and 


that all of the materials designated and used by CAB were entirely perti- 
nent, appropriate and necessary. The fact that Eastern relied more strongly 


on different materials suggests only the differing personalities and 


approaches of the lawyers involved. | 


II. 


EASTERN IS ENTITLED TO COSTS FOR PRINTING MATERIALS 
DESIGNATED BY THE CAL 


FEIA argues that, since CAB would not have been entitled to costs 
if it had printed the Joint Appendix, Eastern should not be paid for print- 
ing materials designated by the CAL. This argument ignores three highly 
significant points: 

(1) As noted above, FEIA stipulated that it would print the 
Joint Appendix, and if it had done so it would have borne the entire cost. 

(2) This Court's Rule 17(£) provides that Eastern, as a "party 
entitled to costs" (as this Court has held in its order of September 22, 
1964), is entitled to reimbursement for "the actual cost of printing 
joint appendix, or such portion of the cost of printing the joint 
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appendix as may have been paid by" Eastern. There is no suggestion that 
less then all of the printing should be paid for, or that a party should be 
reimbursed only for printing portions of the record which it designated. 
Indeed, the losing party pays for all of the printed record, including 
parts designated by its opponent. 

(3) The designation of record by the CAB was, for all practical 
purposes, adopted by Eastern. Eastern's counsel were in touch with counsel 
for CAB before any designations were made, and Eastern knew what CAB would 
designate before it filed its own designations. Eastern agreed with CAB 
that the materials designated by CAB were necessary and appropriate, and 
would have designated such materials if the Board had not designated them. 
Moreover, since CAB was referring to such materials in its brief, Eastern 
felt obligated to print all such materials in compliance with the intent of 
this Court's rules. 

FEIA stresses its allegation thet the CAB would not have printed 
@ separate Joint Appendix if Eastern had not undertaken the printing costs. 
We do not so understand CAB's position. Clearly, the Board deemed its 
designations to be material and necessary, and any suggestion to the con- 
trary is a gratuitous charge of disregard for this Court's rules.* If the 
Board did, in fact, consider the possibility of proceeding without printing 
record materials other than those in FELA's Appendix, we must assume that 
the Board either (a); would have filed a less heipful brief than the one it 


did file with the aid of the Joint Appendix, or (b) would have filed 


*FEIA's innuendoes (its petition pages 12-13) that the Board did not "act 
responsibly in making designations" and that the Board used its "jurisdic- 
tion over" Eastern "for other purposes" as a means to "enlist the aid of" 
Eastern, and similar comments by FEIA throughout its petition, are unworthy 
of any practitioner before this Court or the CAB, and do not deserve a 
reply. 


substantially the same brief which it did file, but with references to the 
| 

original transcript, relying on the provision in the Prehearing Conference 
Stipulation that "any party, in brief or at the hearing in the case, may 
refer to and rely upon any portion of the original transcript herein which 
has not been printed to the extent that such portion may be material to the 
stipulated issues, it being understocd that any portions of the record thus 
referred to will be printed in a supplemental joint Apacan 8 the Court 


directs the same to be printed." 


Since the materials in the Joint Appendix were relevant, material 


and necessary, and since Eastern paid for printing them, Eastern clearly is 


entitled to be reimbursed for its costs. 
III. 


AS AN INTERVENOR ALIGNID WITH THE CAB, 
EASTERN IS ENTITLED TO COSTS 


FEIA stresses the fact that this Court's Rule 20(b) provides for 
allowing costs to "appellee or respondent" and contends that Easter is 
neither since Eastern is an intervenor. However, Eastern intervened in 
accordance with this Court's Rule 38(f), setting forth its "interest and 
the grounds upon which intervention is sought" as required by that rule and 
clearly aligning itself with CAB as respondent in support of the Board's 
order, Eastern acted within the time specified by the rule to permit its 
participation in the "designation of the record."' Eastern actually was 
"the main party in interest" since FEIA's complaint was against Eastern, 


and it would have been proper for FEIA to name Eastern as a respondent in 


its petition for review. The fact that Eastern was forced to;intervene in 


order to attain status as a respondent should not alter that status.* 

It should| be noted in passing that PEIA itself recognized East- 
ern's interest in the case and did not even oppose Eastern's motion to 
intervene, 

Under the circumstances, there is no reason to believe that this 
Court's use of the words "appellee or respondent" in Rule 20(b) means any- 
thing different from "the prevailing party" as is provided in Rule 54(d) of 
the Federal Rules of Civil Procedure and in other rules cited by FEIA, and 
as is the uniform practice in all courts. Since FEIA concedes (its petition 
page 13) that "prevailing party" is an "inclusive term which quite obvi- 
ously includes aa intervenor," its argument falls of its own weight. 

The fact that Eastern as an intervenor is an “appellee or respon- 
dent" within the meaning of this Court's Rule 20(b) is conclusively 
established by this Court's Rule 17(£) which states: "There shall be no 
taxation of costs for briefs of amici curiae or replies thereto unless 
ordered by the court." Since the Court found it necessary to make this 
specific ruling with, respect to amici curiae, it obviously considered 


intervenors to be entitled to costs. 


*There is a strong suggestion in FEIA's petition (page 13) that FEIA deli- 
berately named only CAB as respondent in order to take advantage of the 
fact that CAB could not be allowed costs, then deliberately refused to 
comply with the Prehearing Conference Stipulation requiring FEIA to print 
the record designations of all parties in order to force a situation in 
which either (1) an incomplete and inadequate record would be printed for 
the Court or (2) the bulk of the essential record would be printed without 
possible cost to FEIA when it lost the appeal. If FEIA really formulated 
such an elaborate scheme to avoid the usual costs of an appeal, we believe 
this Court should not approve it. 


-8- 


CONCLUSION 
For the foregoing reasons, the FETA petition for rehearing should 
be denied, 


Respectfully submitted, 


/s/_ 1. Glen Harlan 
W. Glen Harlan 


Counsel for Eastern Air Lines, Inc. 
mounscn sor Sastern Air Lines, Inc 
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petitioner's appendix to its brief; (b) matters, such as published 
opinions of federal courts, generally and publicly available to 
the Court in otherwise convenient form; and (c) matters not 
material to a decision on the questions presented on appeal? 


2. Did the Court misconstrue Rule 20(e) of this Court 
by taxing against the petitioner the costs of poonene matters 
designated by the Government for the Record on appeal? 

3. Did the Court misconstrue Rule 20 (b) of this Court, 


which allows costs to an "appellee or respondent" only, by taxing 
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the costs of the intervenor? 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 18,096 


FLIGHT ENGINEERS' INTERNATIONAL ASSOCIATION, 
EAL CHAPTER, AFL-CIO, 


Petitioner 
Ve 
CIVIL AERONAUTICS BOARD, 


Respondent 
EASTERN AIR LINES, INC., 


Intervenor 


PETITION FOR REHEARING 


INTRODUCTORY STATEMENT 


This is a request for rehearing of an order dated Sep- 


tember 22, 1964, by which a majority of a panel of this Court, 
with Judge Fahy dissenting, granted a motion of Eastern Air Lines, 
Inc. ("Eastern") to tax against petitioner ("EAL Chapter") the 


costs of printing Eastern'’s brief and separate appendix. 
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The appeal in this case was from an order of the Civil 
Aeronautics Board ("Board") which had dismissed a complaint filed 
by EAL Chapter alleging certain violations of the Federal Aviation 
Act and the Railway Labor Act by Eastern. Because the appeal was 
from an order of the Board, EAL Chapter named only the Board as 
“respondent." Eastern, on its own motion, sought and obtained 
leave to intervene in the appeal as an "intervenor." 

Thereafter, when it came time to prepare the joint 
appendix, on November 22, 1963, EAL Chapter filed with the Court 
and served upon the parties a Designation of Record in which it 
designated 116 printed pages of material as necessary to the 
appeal. Eastern filed its own Designation of Record dated 
December 17, 1963. The Board then filed its own Designation of 
Record dated December 18, 1963. Thus, when Eastern and the Board 
each filed their own designations, they had before them and knew, 


or should have known, the matters designated by EAL Chapter. 


The designations of both Eastern and the Board contained 


matters already designated by EAL Chapter and matters irrelevant 
to an appeal from a dismissal of a complaint, without any hearing. 
In addition, the Board's designation included decisions of federal 
courts admittedly available to the Court in official reports and 
other forms. Accordingly, on December 27, 1963, counsel advised 


Eastern and the Board that, in accordance with Rule 16 (a) of the 
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Court, only those portions of the record designated by EAL Chapter 
would be printed in the appendix, and specifically Listed each 
of the record pages which would therefore not be included. 

On January 8, 1964, Eastern and the Board asked this 
Court to issue an order directing EAL Chapter to print in the 
appendix all those portions of the record designated by the Board 
and by the intervenor. The Motion candidly admitted that “thirty- 


six pages (of the Board's designations) consist of opinions here- 


tofore entered by the courts," that “costs are not recoverable 


by or against the government in review proceedings of this type," 


and further 


"Had there been no intervenor on the Board! s 
side, it would have been necessary for the 
government either to have voluntarily assumed 
the cost of printing or to have filed a 
motion such as the one here involved since 
any amount of money expended by the govern- 
ment would have been lost, and this in cir~ 
cumstances in which it is believed that the 
portions designated by the Board are plain~ 
ly material and required to be printed DY, 
petitioner under Rule 16." 


On January 29, 1964, the Motion was denied by Chief 
Judge Bazelon. Instead, the Chief Judge granted Eastern and the 
Board leave to print and file a separate appendix toi thea briefs. 

To this point, the Board and Eastern had been proceed— 


ing as one. But, the Board's doubts as to the need to print its 


own designations,when faced with the likelihood that it would 
have to pay for printing those designations, altered the relation- 
ship. The Board advised the undersigned that it was prepared 


to proceed on EAL Chapter's designations alone. 


Eastern thereupon made arrangements to print not only 


what EAL Chapter said would not be printed but all the matters 
designated, including the duplicated portions, and a document 
captioned "Joint Appendix Submitted by Respondent and Intervenor" 
was printed and filed. That appendix is 200 pages in length. 

Of those 200 pages, only 8, pp. 82a-89a, are designations original 
to Eastern. Sixty pages (22a-8la) contain a statement designated 
by both Eastern and the Board. The remaining 132 pages are matters 
either designated only by the Board or, as described below, al- 


ready designated by EAL Chapter. The Board was unwilling to bear 
1 
its fair share of the cost of printing this appendix. Forty-one 


pages consist of matters designated by petitioner and already 
2 


printed by petitioner in petitioner's appendix. Another forty- 


five pages of that appendix consist of published Opinions and 


1. The Board's designations are dated December 18, 1963, while 
Eastern's are dated December 17, 1963. Two conclusions may be 
drawn: (1) | Eastern, which filed the earlier designations, 
did not consider the bulk of the matters material enough to 
even designate; and (2) the Board, while at one time deeming 
the matters material enough to independently designate them, 
later changed its mind when faced with the cost of printing 
the matters and did not view the matters material enough to 
pay for. 


Pages 92a-96a; 98a-109a; 110a-113a; 114a-118a; 119a; 187a-199a. 
These pages correspond to the following pages cf petitioner's 
appendix: 20-23; 27-38; 47-49; 43-46; 51; 99-110. 


decisions of federal courts in related litigation which are con- 

veniently available to the Court in printed form in the Federal 
| 3 

Reporter or the well known aviation and labor law sé@rvices. 

The opinion and decision of the Court of April 23, 1964, 
affirming the order of the Board makes no reference to the matters 
designated by the Board and Eastern. Instead, the decision is 
predicated upon a review of matters included in EAL Chapter's 
appendix or of public record, such as the decisions of the federal 


courts. 


Thereupon, on August 14, 1964, Eastern filed its Motion 


to Tax Costs. It is from the order of this Court granting that 


Motion that this request for rehearing is taken. 


STATEMENT OF POINTS 
1b The Court erred in taxing the costs of Eastern's 
separate appendix because that appendix contains matters already 
designated and printed by EAL Chapter in its own appendix, federal 
court decisions generally and publicly available to evs Court in 


printed and published form, and other matters outside Rules 16 (i) 


and 17(f£) of this Court which are not "necessary" to the questions 


The decision of Judge Feinberg, pp. 137a-162a, is reported 

at 208 F. Supp. 182; the decision of Judge Levet, pp. 163a- 
173a, is reported at 51 L.R.R.M. 2105, 45 C.C.H. Labor Cases 
27,467, and at 8 C.C.H. Aviation Cases 17,149; and the decision 
of Judge Hays, pp. 174a-18la, is reported at 311 FP. 2a 745. 


presented on appeal. 

2. Eastern is not entitled to costs against petitioner 
for matters designated by the Board which the Board itself subse- 
guently did not consider material enough to pay the cost of print- 
ing. 

3. The Court erred in taxing the costs of Eastern, an 
intervenor on its own motion to the appeal, by misconstruing 
Rule 20(b) of this Court which provides for the recovery of costs 


of an "appellee or respondent" only. 


EASTERN'S SEPARATE APPENDIX CONSISTS OF MATTERS ALREADY 

PRINTED AND BEFORE THE COURT IN PETITIONER'S APPENDIX, 

DECISIONS OF FEDERAL COURTS CONVENIENTLY AVAILABLE TO THE 

COURT IN PRINTED AND PUBLISHED FORM, AND OTHER MATTERS 

NOT NECESSARY TO THE APPEAL 

Assuming arguendo that Eastern, as an intervenor, is 

otherwise entitled to its costs, ané as argued below, pp. 13-14 
EAL Chapter does notbelieve it is, it is clear that in this case 


Eastern may not recover its costs because the items for which 


reimbursement is sought are outside the rules of this Court. 


A. Matters Already Designated And Printed By EAL 


Chapter Or Otherwise Available To The Court In Printed Form. 
ee Vee tna te 20 ene Coure In Printed Form. 


There is no justification whatsoever for taxing EAL Chapter for 
Eastern's costs of printing either (1) matters which had already 
been printed by EAL Chapter in its own appendix; or (2) matters, 
such as decisions of the federal courts, which were otherwise con- 


veniently available to the Court in printed form. 


Nothing can be more unnecessary to an Soren than print- 
ing in two separate appendices the same matters, ox, printing in 


an appendix federal court decisions which are readily and con- 


veniently available to the Court in the Federal Reporter, Federal 


\ 
Supplement, or the well known aviation and labor law services. 


It makes no sense to print these matters in the first place. 


ral 


it compounds the injury to ask another party, a party not respon- 


sible for that duplicate printing and a party which! has protes 


from the beginning, to pay for printing that redundant material. 
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3h 
EAL Chapter cannot be expected to bear these costs, and the Court 


5 
erred in holding that EAL Chapter was liable for them. 


B. Matters Not Necessary To The Appeal. Chief Judge 


Bazelon denied the motion by the Board and Eastern to require 


EAL Chapter to print their designations. Eastern's instant Motion 


To Tax Costs would have this Court now overrule that prior deter- 
mination. Eastern and the Board have already litigated the 
materiality of their separate designations and the Court has ruled 
adversely to them. Eastern should not be given, in the guise of 
the instant motion, another opportunity to burden EAL Chapter 
with costs properly borne only by Eastern or the Board. 

This is especially so when the other facts related 
above are recalled. (1) Nowhere in the Court's Opinion affirm- 
ing the Board on appeal does the Court make mention of any matter 


designated by the Board or Eastern; (2) the bulk of the appendix 
6 
filed by Eastern are matters not even Gesignated by Eastern; and 


By letter dated September 24, 1964, counsel for Eastern ad- 
vised that he had computed total taxable costs for printing 
its brief and the separate appendix as, and requested prompt 
remittance of, $1,080.25. This is some $840 less than the 
figure which appears on the two invoices attached to its 
Motion. However, it still includes $171.75 for "special 
type," and other items such as "author's alterations, " 
specifically excluded by Rule 17(f), and $297.50 for print- 
ing the duplicate matters and court decisions. 


Of the 160 pages of matters in that appendix not already 
designated and printed by EAL Chapter in its own appendix, 
Eastern designated only 68 pages, pp. 22a-89a. The rest 
was designated by the Board. 
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(3) the Board, while at one time stating it deemed the matters 
important enough to designate, was subsequently willing to proceed 
on appeal on the basis of the matters designated By EAL Chapter 
only. 


If the matters designated by the Board and Eastern were 


necessary and material to the appeal, why did the Court have no 


occasion to refer to them? If all of the appendix is material 
and necessary, why did Eastern designate only the small portion 
of the appendix it did? And if the appendix contains necessary 
matters, why was the Board willing to proceed on the basis of 
EAL Chapter's designations only, and unwilling to pay for its 
share of the costs of printing the matters it dia ee ae oe 
EAL Chapter suggests the answers are clear: the matters desig- 
nated by Eastern and the Board simply were not material and 


necessary to the appeal, and the appeal could have been, and was, 


decided without reference to them. 


The Board has reiterated its contention that both its an@ 
Eastern's designations were material. See "Respondent's 
Reply To Petitioner's Answer To Eastern's Motion To Tax 
Costs." But, nowhere in that document does the Board deny 
it advised the undersigned it was willing to proceed on 
EAL Chapter's designations alone, nor does it deny it was 
unwilling to pay anything for printing its own designations. 
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THE COSTS OF PRINTING MATTERS DESIGNATED BY THE GOVERNMENT 
MAY NOT BE TAXED AGAINST PETITIONER EVEN THOUGH ADVANCED 
BY EASTERN 
Rule 20(e) provides that costs for or against the 
United States shall not be allowed except when such costs are 
both specially authorized by statute and directed by the court. 
Admittedly, there is no special authorization by statute in this 
case. 
Like EAL Chapter, which had to make certain choices 
involving costs when this appeal was filed, the Board was also 


faced with alternative courses of action. Its alternatives were 


frankly stated as (a) to succeed on a motion to compel petitioner 


to print, or (b) to voluntarily assume the cost of printing. 


These alternatives flow naturally from the long standing principle 
that costs may not be taxed in favor of or against the government, 
incorporated into this Court's Rule 20(e), as stated above. The 
Board made its choice: it filed a motion to require EAL Chapter 
to print. That motion was denied. Only the second alternative -- 
to pay for printing -- remained. 

The instant motion is an obvious attempt to accomplish 
by indirection what the Board could not accomplish directly. Under 
the Rule, the cost to the Board of printing what it Gesignates 
may not be taxed. It is a patent subterfuge to have Eastern pay 
for printing that which the Board designated and the Court refused 
to require petitioner to print, in order that Eastern could then 


seek to have costs taxed against EAL Chapter. 


To sustain the instant motion would give to the Board 
a windfall at the expense of EAL Chapter to eRaCHs bonmles any 
standard of equity, the Board is not entitled. The Board desig- 
nated the bulk of the separate appendix. Although rendering 
lip service to the notion that the matter so designated was 
material, it soon became obvious that there was oe enough sub- 
stance to the Board's view of materiality to undertake the cost 
of printing. In fact, the Board was willing to proceed on appeal 
on the basis of EAL Chapter's designations alone. But, because 
there was an intervenor in this case willing to print even dupli- 
cate matters and court decisions already available to the Court, 


the Board has imposed on the Court and the parties a separate 


appendix for which it refuses to pay. This result should not 


be permitted by this Court. 

Eastern will argue that this is a harsh result vis-a- 
vis Eastern. But, surely, this is a fairer result than that 
sought by Eastern and awarded by the panel of this Court of 
burdening EAL Chapter with these costs. For Eastern, when ap- 
prised that the Board was willing to proceed on EAL Chapter's 
designations alone and was not willing to pay its fair share, had 

8 

the opportunity, an opportunity EAL Chapter did not have, to 

8. EAL Chapter, by its letter of December 27, 1963, sought to 
force a change in what the Board desired to have printed. 
In this regard, the letter was to no avail, because the Board 
refused to delete any of its designations. Indeed, the Board 
obviously did not even make an effort to restrict the matters 
printed in the "Joint Appendix" to those which EAL Chapter ad- 


vised would not appear in the printed joint appendix. Nor, 
for that matter, did Eastern bother to make such an effort. 


convince the Board that no purpose would be served by printing 
such things as matters already printed by EAL Chapter and court 
decisions. Instead, Eastern did nothing with the Board and 
authorized the printing of these matters, matters which Eastern 
did not even designate because it did not consider them material. 
In so doing, Eastern assumed the risk and the necessary conse- 
quences, 

The essential fairness and equity of the Rule with 
respect to taxing costs for and against the Government is under- 
scored by the cavalier manner which the Board here manifested 
in treating its obligation to the parties and to the Court. 
Faced with the need to pay, and thus being responsible for what 
it designated for printing, the Board would not print; given an 


opportunity to impose the obligation to pay on another, it did. It 


is a patent abuse of the authority vested in the sovereign to 


seek to impose the cost of printing duplicative and unnecessary 
material by enlisting aid of another litigant. The Board erect 

ed for itself in this fashion an impregnable position. It insulated 
itself completely from any need to act responsibly in making a 
@esignation. The Rules of the Court prohibit recovery of costs 
against the Board. The superior influence inherent in sovereignty 
enables the Board to enlist the aid of another litigant, either 
because it makes common cause with that litigant or because it 


has jurisdiction over that litigant for other purposes, so that 
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effectively costs are taxable in favor of the Board. Protection 
against such arrogation of power is available only from the Courts. 
IIIT. RULE 20(b) DOES NOT ENCOMPASS THE TAXING OF costs OF AN 
INTERVENOR 
Rule 20(b) of this Court spells out in clear fashion 
| 


that costs “on affirmance" are allowed only to "the appellee ox 


respondent." 


One of the determinants in taking an appeal is the 


cost involved. Necessarily, this includes the case where defeat, 
rather than victory, is a possibility. Such was the case on the 
instant appeal. If defeat resulted, EAL Chapter faced an.obliga- 
tion to pay certain costs, but not others. Thus when this appeal 
was taken by EAL Chapter, it did not have to take into account 
payment of costs to any intervenor. 

That EAL Chapter's reading and interpretation of the 
clear and unambiguous wording of Rule 20(b) is strict is little 
reason for giving the words meaning they cannot otherwise bear. 
When this Court drafted Rule 20, several alternatives were avail- 
able. Like the Second and Eighth Cicuicene which follow Rule 
54(da) of the Federal Rules of Civil Procedure, this coe could 
have adopted the use of "prevailing party," a more cates term 


which quite obviously includes an intervenor. Or, the Court 


9. See Rules 27 and 17 of the respective Circuits. 


Sa 


could have adopted the language used by the Seventh Circuit, 

“against appellant," again a more general term. au Or, this 

Court could have adopted the even more restrictive language 

of the Fifth, Sixth, Ninth, and Tenth Circuits of "appellee." 11 
This Court accepted “appellee or respondent" in the 

face of these many alternatives, clear proof indeed the choice 


was a deliberate one, one meant to convey precisely the extent 


of the obligation imposed. It would be unfair now, after EAL 


12 
Chapter has relied upon the rule, to expand the obligation 


in a retroactive fashion by requiring EAL Chapter to pay Eastern's 


costs. 
Conclusions 


For the reasons stated herein, this Petition should 
be granted, and upon rehearing the order of the Court of Septem- 
ber 22, 1964, taxing costs against EAL Chapter set aside. 


Respectfully submitted, 
I. J. Gromfine 


Herman Sternstein 
Zimring, Gromfine and 
Sternstein 
William B. Peer 
O£ Counsel 
Attorneys for Petitioner 
10. See Rule 27. 
ll. See Rules 31, 23, 25 and 26 of the respective Circuits. 
i2. This instant case is one of first impression. There has not 
been, to counsel's knowledge, another case in this Circuit 
awarGing costs to an intervenor under the circumstances here. 
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be designed ** Pet.—."" 
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on written pleadings only, a Complaint brought by Peti- 
tioner against Eastern. However, both the Board and East- 
ern in their briefs, indeed as the Board did in the Order 
appealed from, would have this Court view the case as if it 
had been decided by the Board after a full evidentiary hear- 
ing had been accorded Petitioner, after witnesses had been 
heard and examined, and after a record had been estab- 
lished, from which the Board, having determined credibility, 
established the facts and reached conclusions of law. For 
only if this is the posture in which the Board and Eastern 
seek to have this case considered by the Court, can one 
explain the treatment of the ‘‘facts’’ and ‘‘counterstate- 
ment of the case’’ by the Board and Eastern. 


The Board in its ‘‘Counterstatement of the Case’’ relies 
primarily on the pleadings of Eastern, and other filings of 
Eastern, in stating the ‘‘facts”’ of this case.* In this fashion 
the Board, exactly as it did in its Order, resolves disputed 
and controverted issues as to material facts against Peti- 
tioner, the party against whom the Motion To Dismiss was 
filed. For example, in the third line of its ‘‘Counterstate- 
ment of the Case’’ (Bd. 1), the Board states the flight engi- 
neers were ‘‘replaced’’ by pilots during the strike, and cites 
two transcript references. The first transcript reference, 
“Tr. 5,’’ is page 4 of the Complaimt herein. One searches 
in vain that page, and any other pleading of Petitioner, for 
anything which supports the assertion that the flight engi- 
neers were ‘‘replaced.’’ Indeed, this issue of ‘‘replace- 
ment”’ is one of the crucial issues to be litigated before the 
Board, because Petitioner contends the flight engincers 
had not been and could not lawfully be replaced, and East- 
ern’s conduct was discriminatory and unlawful in purport- 
ing to do so. (Tr. 14-15, 17, 205) The other transcript refer- 


* This is not quite as unusual as Eastern’s ‘‘Counterstatement of 
the Case.’’ In this five-plus pages of that ‘‘Counterstatement”’ 
every reference, other than references to the Board’s Order, is to its 
own pleadings. 
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ence, ‘Tr. 90,’ relied upon by the Board to support its 
finding of ‘‘replaced”’ is to a ‘‘Statement”’ filed by Eastern 
attached to its Answer to the Complaint. The Board does 
not explain why on a motion to dismiss it chose to believe 
Eastern and to discredit Petitioner. 


Another example is the Board’s reference to a ‘‘strike’’ 
in 1961 by the flight engineers. (Bd. 4, 1.9) The supporting 
record reference (Tr. 78) is a pleading of Eastern.? Peti- 
tioner’s pleadings make no mention of this ‘‘strike,’’ and 
Petitioner would deny the characterization ‘‘strike.’’* 


A third example is the Board’s reference in its bricf, as 
though to an established fact, that Petitioner only ‘‘con- 
ditionally accepted’? (Bd. 5, 1. 24) the Feinsinger Commis- 
sion proposals. Again, the cited reference is to a pleading 
by Eastern. Again, Petitioner pleaded no facts on this issue 
in its complaint. Petitioner did assert in its ‘‘Reply to 
Eastern’s Answer’’ that it ‘‘accepted”’ the Feinsinger Com- 
mission Report. (Tr. 211)* 


A fourth example is another claim by the Board that Peti- 


3 The second reference cited, ‘*Tr.399,’’ is an apparent typo- 
vraphical error, there being nothing at that page having anything 
whatsoever to do with this point. 

*See Pet. 40, n. 34, wherein Petitioner first pointed out there 
was nothing in the record to support a similar ‘‘finding’’ by the 
Board in its Order that Petitioner ‘‘struck’’ Eastern in 1961, noting 
that this question had not been litigated. Eastern rebuts this last 
contention with the claim Judge Choate ruled the ‘‘stoppage was 
a ‘Union strike’."" (East. 28). Apart from the fact Eastern 
does not enlighten the Court whether this ruling was made upon 
an er parte submission, or after a hearing being accorded the alleged 
strikers, the same Court has now ruled that Judge Choate was with- 
out jurisdiction over the subject matter of that dispute. This latest, 
and dispositive, determination was made on December 6, 1963, 
before Eastern’s brief to this Court was filed. 

> One may wonder why the Board selected this statement of ‘‘con- 
ditionally accepted’’ by Eastern, over another by Eastern con- 
ceding Petitioner had accepted the Report. (Tr. 55) 
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tioner only ‘conditionally accepted”? a proposal to submit 
the dispute to arbitration. (Bd. 6, last line) Reference to 
the first transcript citation, “Tr. 8,’” page 7 of Petitioner’s 
Complaint, reveals Petitioner pleading (line 6), ‘This pro- 
posal was aecepted by EAL Chapter.’? Needless to say, the 
second reference, Tr. 101," is to Eastern’s ‘*Statement.’? 
Again, the Board does not indicate why it chose to disbe- 
lieve Petitioner’s unqualified statement.* 


What the Board and Eastern have done only serves to 
underscore the basic fact that in the Order here appealed 
from the Board chose to ignore the well established rule 
that on a motion to dismiss the well-pleaded facts of the com- 
plaint must be taken as admitted by the movant. Pauling v. 
McElroy, 107 App. D. C. 372, 278 F.2d 252, 253-254 (D.C. 
Cir.). cert. denied, 364 U.S. 835 (1960), and that a complaint 
should not be dismissed on motion “unless it appears be- 
yond donbt that the plaintiff ean prove no set of facts in 
support of his claim ....°7 Conley v. Gibson, 355 U.S. 41, 45- 
46 (1957). Obviously, this rule was understood and followed 
by the Bureau of Enforcement when it docketed the Petition 
for Enforcement on the basis that the ‘aforesaid com- 
plaint, . .. contain{s] reasonable erounds to believe that 
the provisions of Section 401(k) of the Act have been and 
are being violated by Eastern and that formal investigation 
of such alleged violations by the Board is in the public 
interest." The Board, by its resolution of factual disputes 
against Petitioner, by its uncritical acceptance of the 
*facts** as stated by Eastern, and by its unqualified reliance 
upon such ‘facts,’ would have this Court adopt a different 
rule. 


With the facts in dispute as they are, and with the varied 
inferences which may be drawn from them, it must be plain 
that Petitioner was improperly denied an evidentiary hear- 
ing and this case was improperly decided on a motion to 
dismiss. 


“These four examples are by no means exhaustive. See infra. 
pp. 9-10. 
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ARGUMENT 


I, PETITIONER WAS IMPROPERLY DENIED A 
HEARING. 


In its opening brief, Petitioner contended that once the 
Bureau of Enforcement had ‘‘docketed’’ the Petition for 
Enforcement, thus instituting an enforcement proceeding 
against Eastern, the Board, as distinguished from the Bu- 
reau, Was without discretionary authority to terminate the 
enforcement proceeding without affording a hearing to Peti- 
titioner. First, Petitioner argued that this discretionary 
exercise of power by the Board is not contemplated by Sec- 
tion 1002(2) of the Act, because that section permits a de- 
nial of a hearing upon a complaint if, and only if, the com- 
plaint ‘‘does not state facts which warrant an investigation 
or action,’’ a statutory standard the Board did not purport 
to meet after the Bureau had found ‘‘reasonable grounds’’ 
to believe Eastern had violated the Act. Second, Petitioner 
argued that, in any event, the Board, having delegated the 
authority to the Bureau of Enforcement to determine 
whether there are ‘reasonable grounds to believe that any 
provision of the act’? is being violated, could not negate a 
specific exercise by the Bureau of this delegated authority 
and summarily terminate the proceeding, without violating 
the holding of the Supreme Court in Service v. Dulles, 354 
U.S. 363 (1957), and Vitarelli v. Seaton, 359 U.S. 535 (1959), 
and without merging the functions of prosecutor and adju- 
dicator, contrary to the Administrative Procedure Act. 


With respect to the first argument noted, little need be 
added here. For, both the Board and Eastern miss the point 
entirely that the Board, in dismissing the complaint for 
reasons outside the merits of the complaint and outside the 
truth and sufficiency of the allegations of the complaint, did 
not comport with the statutory requisites. Their treatments 
of this issue, totally wanting in analysis, are limited to state- 
ments of conclusions only. Like the Board Order appealed 
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from, the briefs are bereft of any showing where and in 
what manner the complaint is defective and why the Bu- 
reau was wrong in concluding that the Complaint stated 
““reasonable grounds’’ to believe Eastern was in violation 
of the law.? 


About the responses of the Board and Eastern to the 
second argument made, namely, that the Board had dele- 
gated to the Bureau its authority to determine when an 
enforcement proceeding is called for, several things are 
clear. The first is the startling fact that neither brief treats 
with either Service or Vitarelli, the two cases relied upon 
by Petitioner as dispositive on this issue. Thus, neither 
brief answers the question posed by Petitioner of how the 
Board may avoid complying with its own regulations 
which clearly delegate to the Bureau the unreviewable au- 
thority to find “reasonable grounds” for believing viola- 
tions of the law have been committed. 


*The Board in its brief, like it did in the Order, seeks comfort 
from Nebraska by sugeesting that ease involved judicial approba- 
tion of a Board Order dismissing a complaint without hearing after 
the Board had found merit to the complaint. (Bd. 19) As stated in 
the opening brief (Pet. 23), precisely the opposite is true. The 
Court in Nebraska found there was ‘evidence sufficiently substan- 
tial’? to support the Board’s ultimate finding that ‘‘the service 
was not ‘inadequate’ within the meaning of § 404.’? 298 F.2d at 
296. Hence, irrespective of what the Board Says was the case 
regarding ‘‘service deficiencies’’ in Nebraska, the Board had found, 
differently than here, no merit to the complaint charging ‘‘inade- 
quate service.’’ 

The Board would justify its resort to extra-record matters by 
raising the flag of agency discretion with the claim ‘“‘such a con- 
struction would effectively eliminate the discretionary authority 
conferred.’’ (Bd. 19-20). Quite obviously, this bees the question. 
Moreover, there are limits, and they have been exceeded here, to 
what an agency may do in the name of administrative notice. 
**).. [Tlo press the doctrine ... and to do that retroactively after 
the case had been submitted, would be to turn the doctrine into a 
pretext for dispensing with a trial.’? Ohio Bell Telephone v. PUC, 
301 U.S. 292, 302 (1937). 
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The Board makes the claim, a claim not supported by 
any authority and one which flies in the face of the Board’s 
own rules, that the Bureau has only “preliminary authority” 
(Bd. 20) to institute an enforcement proceeding. Petitioner 
believes there is no need to add to what it has already 
argued on this point.* Petitioner’s analysis (Pet. 12-20) of 
the statute, the Board’s own rules,® and the “Statement of 


* Both the Board (Bd. 21) and Eastern (East. 13) argue that a 
sentence found in Section 2.1 of the Board’s ‘‘Statement of Organ- 
ization,”’ supports their contention that the Board may, on a motion 
to dismiss, review and reverse the issuance by the Bureau of En- 
forcement of a Petition for Enforcement. Both neglect to quote the 
next two sentences following the one relied upon by them, which 
are: ‘*The vote of a majority of the Board less one shall be sufficient 
to bring any such action before the Board for review. In cases other 
than those in which action is taken pursuant to a@ final delegation of 
authority, or in which the responsibility is that of the Chairman 
(see below), final action is taken by the Board.’’ (Emphasis added.) 
The first of these sentences, assuming arguendo the section is appli- 
cable at all herein. has never been complied with by the Board 
in this case; or, if it has, it was done in camera, without notice to 
Petitioner. The second sentence makes the section ambiguous and 
unconstitutionally vague; it also renders the whole ‘‘Statement’’ 
internally inconsistent by at once speaking of the Board’s ‘‘right 
of review”’ (Section 2.1) of authority it has ‘‘delegated’’ without 
limitation (Section 8.3) to the Bureau of Enforcement. 

Furthermore, if Section 2.1 of the Statement of Organization has 
the meaning ascribed to it by the Board of permitting Board review 
of all decisions by the Bureau, Section 302.205 (¢) would be supere- 
rogatory. 

® Eastern in its contention that the sword cuts both ways (East. 
13, n. 4) overlooks Section 302.205 (¢) of the Board’s rules which 
specifically provides for Board review of the Bureau’s refusal to 
docket a Petition. While the Board (Bd. 21) refers to this section 
as a ‘‘corollary provision,’’ Petitioner respectfully suggests that 
this provision for Board review confirms its entire argument. For it 
demonstrates clearly that when the Board wanted to provide for 
review of a Bureau determination it knew how to do so. Thus, it is 
significant that there is no analgous rule providing for Board review 
of the Bureau's determination to docket a Petition for Enforce- 
ment. 
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Organization” disproves the contention that the Bureau has 
only “preliminary authority.” 7° 


One final remark on the obligation of the Board to afford 
Petitioner a hearing. The Board (Bd. 20, n. 23) and Eastern 
(East. 9, n. 2) argue that Petitioner is “foreclosed” and its 
“standing to raise this point is doubtful” because of the pro- 
visions of Section 1006(e) of the Act. Clearly, that section 
is not applicable here, but rather was meant to control a 
case where a party, having filed certain objections or ex- 
ceptions to a recommended report of a hearing examiner 
with the Board, then raises different objections on appeal 
from the order of the Board. Moreover, as this Court well 
knows, lack of jurisdiction, herein of the Board to consider 
a motion to dismiss, may be raised at any time either by 
a party or by the Court sv sponte. Petitioner was not barred 
by Section 1006(e) from presenting to this Court the ques- 
tion whether the Board had discretionary authority to 
erant a motion to dismiss once a Petition for Enforcement 
had been docketed by the Bureau against Eastern. 


II. SECTION 1002(a) DOES NOT PERMIT DISMISSAL 
OF THE COMPLAINT SIMPLY BECAUSE THE 
BOARD HAS DOUBTS ABOUT PETITIONER'S FU- 
TURE STATUS. 


Both the Board and Eastern, withont any mention of 
Section 1002(a) and the strictures imposed by it upon 
Board discretion, contend that the Board did not abuse its 
diserction by basing its dismissal of the Complaint on its 
conjecture about Petitioner’s future status as a collective 
bargaining representative. Before examining why the po- 
sition of the Board and Eastern is totally untenable, one 

Petitioner fails to sce how the fact that the Bureau may have 
invited a decision by the Board on the ‘‘threshold’’ question whether 
the Board should exercise its jurisdiction, as argued by the Board 
(Bd. 8) and Eastern (East. 10), alters the result. On this issue. 
the Bureau was just as much in error as the Board. 
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fact bears emphasis: Eastern has never, either when it 
committeed the unfair labor practices complained of, when 
it answered the Complaint of Petitioner, when it filed its 
Motion To Dismiss, or when it filed its brief in this Court, 
defended its conduct upon the eround that it had a “good 
faith doubt” (Bd. 28) about whether Petitioner was the ap- 
propriate bargaining representative for the employees in- 
volved. The short of this is that “good faith doubt.” like 
other findings by the Board, is of whole cloth, that Eastern 
well knows with whom it is obligated to bargain, and the 
Board has, in abdication of its statutory responsibility, 
given Eastern an “out” that Eastern never considered. At 
no time relevant to the Board’s order here involved was 
there a “genuine question as to representation” (Bd. 24, 
n. 27), and there is none now, unless this Court is willing to 
say that an employer may destroy a union by refusing to 
bargain and then benefit from that unlawful conduct by re- 
lying on the natural consequences of his unlawful conduet 
as a defense 


The Board, in support of its contention it “reasonably 
declined to proceed” (Bd. 23) in this case with the enforee- 
ment proceeding, argues in the alternative. First. it as- 
serts that by the time it could complete the enforcement 
proceeding, there “exists a strong possibility” (Bd. 25) Pe 
titioner would not be the bargaining agent. This argument 


"OP the six basic claims of unfair labor practices stated in the 
Complaint (Pet. 2-3). only the third in any manner remotely re- 
sembles a ‘jurisdictional’ or ‘representational’ dispute between 
the two unions. The other five have uothing whatever to do with 
ALPA, and involve classie unfair labor practices by an employer 
against its employees, No good reason appears why. when Petitioner 
claims that Eastern in addition to committing these five violations 
of law compounded these violations of law by dealing with ALPA, 
the Board loses jurisdiction to d'spose of all of the claims stated. 
Petitioner would not agree that even the third involves a ‘*juris- 
dictional’” or **representational’’ dispute; but. rather, it too is a 
classic example of an unlawful refusal to bargain and has the 
unlawful effect of coercing the employees in their choice of a bar- 
gaining representative, 
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is bottomed solely on an indulgence in a conclusion based 
on disputed, and unlitigated, issues of fact and law as to 
whether there had been a “ ‘lawful’ replacement” of the 
flight engineers. (Bd. 25, n. 28) Hence, no further comment 
is warranted. 


Second, the Board argues, in which argument it is joined 
by Eastern, that even if Petitioner retains its present rep- 
resentative status at the conclusion of the enforcement 
proceeding, it would be “inappropriate” (Bd. 25) to direct 
Eastern to bargain with Petitioner, because it may not 
“proceed upon assumptions” (Bd. 25) that Petitioner is 
still the representative inasmuch as this would constitute 
a “predetermination of representation matters” within the 


exclusive jurisdiction of the National Mediation Board. 
Thus, the Board and Eastern reverse completely the pre- 
sumption impelled by law from an outstanding certifica- 
tion,!2 and from the undisputed fact that Eastern and the 
Petitioner had an uninterrupted history of collective bar- 
gaining up to the time of the conduct here involved. For, 


instead of giving weight to the bargaining history and hon- 
oring an outstanding certification held by Petitioner, and 
thereby granting full faith and credit to a determination 
by the Mediation Board that Petitioner is and continues to 
be the certified bargaining representative, the Board and 
Eastern would have this Court accept the argument that 
to do so interferes with the exclusive jurisdiction of the 
Mediation Board. This stands logie on its head. The Board 
will invade the jurisdiction of the Mediation Board to 
determine which union is the appropriate bargaining agent 
only when it views some other union than the one certified 
by the Mediation Board as the appropriate union; certainly, 


12 Eastern goes one step further and asserts that Petitioner was 
obliged to file an application with the Mediation Board ‘‘for clarifi- 
cation.’” (East. 19) But, to what end? The best Petitioner could 
hope for would be reconfirmation of its certificate. with no assur- 
ance or expectation that Eastern or ALPA or the Board would 
treat it any differently. 
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it cannot interfere or invade or trench upon the jurisdiction 
of the Mediation Board by honoring its certificates.18 


The Board and Eastern excuse the refusal to hear the un- 
fair labor practice charges brought before the Board by 
Petitioner on the additional ground that these charges prop- 
erly lie within the jurisdiction of the Mediation Board.1+ 
Two immediate responses to this argument are evident. 
First, it is not true that the Mediation Board has authority 
under the Railway Labor Act to hear complaint of unfair 
labor practices; nor does the Mediation Board have the 
power to issue cease and desist orders against what are clear 
violations by Eastern of its obligations under the law. The 
only administrative ageney with such power is the Civil 
Aeronautics Board which now would have this Court sane- 
tion its refusal to exercise this power on the erroneous 
ground that another agency possesses it.1° And, even if 


™Tn the Southern case, the Board adhered to the proper policy 
and respected the bargaining status of the threatened union. See 
Pet, 29. n. 24. The Board distinguished its treatment of this issue 
in Southern on the ground in that case ‘‘there was no evidence 
which would serve to rebut the presumption that ALPA’s represen- 
tation status continued.”’ (Bd. 30) This cannot suffice, for the only 
*‘evidence’’ present in this case to rebut the presumption that 
Petitioner's status continues is the unsupported, unfounded, and yet 
unlitigated, claim that the flight engineers have been lawfully 
replaced by pilots. Moreover, as the Board has itself noted, em- 
ployees hired after the commission of unfair labor practices cannot 
affect the majority status of a union. (Pet. 29, n, 24). 

u The Board’s claim that the Mediation Board has jurisdiction 
over the charges made by Petitioner is not made without some hesi- 
taney. (Bd, 29), This hesitancy is quite understandable in view 
of the obstacles to Mediation Board jurisdiction considered below. 

™ The Board states that the Mediation Board has ‘‘ample author- 
ity to consider alleged violations of the Railway Labor Act in 
determining who may participate in a representation election.”’ 
(Bd. 29). But, as this Court can well appreciate, there is a vast 
difference between the Mediation Board **considering’’ the charges 
of unfair labor practices in a representation proceeding and having 
remedial power. Petitioner is not merely asking that its Complaint 


the controversy involved herein is characterized ‘“jurisdic- 
tional,”’ the Mediation Board is. still without power to 
adjudicate, cf.. Brotherhood of Railroad Trainmen v. Na- 
tional Mediation Board, 135 F.2d 780 (D.C. Cir. 1943), and 
will on its own motion refuse to assume jurisdiction. See In 
the Matter of Representation of Employees of the Great 
Northern Railway. 3 Determination of Craft or Class 97 
(N.M.B. 1958), wherein the Mediation Board, faced with 
a dispute between two unions involving certain work assign- 
ments similar to the dispute here, held; 


“Obviously the present dispute is one of jurisdiction 
between the two organizations, and not a representa- 
tion dispute as contemp!ated by Seetion 2, Ninth, of the 
Railway Labor Act. A jurisdictional dispute of this 
nature should be resolved through the procedures es- 
tablished by the organizations themselves to adjust 
such controversies.”’ 3 Determination at 98.1% 


-_—oorreerereree——————— 


be heard; it secks also the imposition of sanctions and a directive 
order, including the reinstatement of the strikers to their rightful 
employment. The Mediation Board cannot possibly order Eastern 
to bargain in good faith, nor can it order the strikers reinstated, 
whether as a part of its determination of who may vote in a rep- 
resentation election or otherwise. 

It is this cireumstance, among others, that distinguishes the Ruby 
case, primarily relied upon by the Board. (Bd. 29), In Ruby, there 
were no strikers who were seeking reinstatement. The Mediation 
Board was fully competent to decide all questions presented. More- 
over, differently than here, in Ruby the charges levied by ALPA 
against the carrier did not include one that American ‘conditioned 
its willingness to grant economic benefits upon the pilots’ with- 
drawing from ALPA."’ This is precisely one of Petitioner’s claims, 
one over which the Mediation Board has no jurisdiction and could 
not possibly issue a cease and desist order. 


Petitioner has already resorted to these inter-union procedures 
referred to by the Mediation Board. On October 16, 1963, Peti- 
tioner invoked the provisions of the AFL-CIO “internal disputes 
plan’? and charged ALPA with having ‘traided’’ Petitioner’s 
established collective bargaining relationship with Eastern. After 
hearing, during which Petitioner and ALPA were afforded oppor- 
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The Board and Eastern are in error in stating the Media- 
tion Board has exclusive jurisdiction to decide the unfair 
labor practice charges raised by Petitioner.17 The Civil 
Aeronautics Board has that jurisdiction, and it was error 
for it to refuse to exercise that jurisdiction herein. It was 
in further error for going behind the certification of Peti- 
tioner and questioning its representation status while the 
unfair labor practice charges are pending. 


tunity to present evidence and give argument, on December 16, 
1963, David L. Cole, the Impartial Umpire for the AFL-CIO, held 
that ALPA had violated the AFL-CIO Constitution by ‘‘raiding,’’ 
as charged by Petitioner, It remains to be seen whether ALPA 
will comply with this determination and withdraw its application 
to the Mediation Board. 

“Tt is unclear to what extent the Board error is attributable 
to its misunderstanding of what the Mediation Board does gen- 
erally with applications for representation elections, or specifically 
with the one filed by ALPA herein. Apparently, the Board believes 
that every time such an application is filed a ‘‘craft or class’’ de- 
termination is called for requiring the Mediation Board to deter- 
mine which of several occupations are to be included in the craft 
or class for the purpose of determining who shall participate in 
the election, (Bd. 13. 27, n. 32). Actually, this occurs only ‘‘oe- 
casionally.”’ Administration of the Railway Labor Act, at p. 19 
(N.M.B. 1958). More importantly, the present application of ALPA 
does not contemplate or require a determination of which of the 
several occupations in the cockpit, pilot. copilot and flight engineer, 
are entitled to vote, for the application of ALPA itself refers only 
to the **Third Crew Member."" Hence, differently than in the 
Cnited case cited (Bd. 4. 27, n. 32), the Mediation Board is not 
being asked to amalgamate a!l occupations in the cockpit into a 
single **craft or class’? on Eastern, Only those employees occupying 
the **third seat.” the seat occupied by the flight engineers, are in- 
volved in ALPA’s application. And not until the Civil Aeronautics 
Board asserts its jurisdiction and determines, inter alia, whether 
the striking flight engineers are entitled to reinstatement to their 
employment in that third seat. can the Mediation Board conduct 
a representation election to determine who shall represent them. 
See n. 8, in the Ruby case, the case so heavily relied upon by the 
Board. 
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III. SECTION 1002(2) DOES NOT PERMIT DISMISSAL 
OF THE COMPLAINT SIMPLY BECAUSE PETI- 
TIONER HAS ALSO INVOKED THE JURISDIC- 
TION OF THE FEDERAL COURTS OVER SOME OF 
THE COMPLAINED-OF UNLAWFUL ACTS. 


The Board does not deny?§ that it has jurisdiction, inde- 
pendent of and concurrent with the federal courts, over the 
violations of the Railway Labor Act asserted by EAL Chap- 
ter. Instead, it is content with arguing that it would not be in 
the ‘‘public interest’’ for it to assert jurisdiction in this 
case. This argument is without merit for two reasons. 


First, the Board erroneously proceeds on the assumption 
that it is bound only by the ephemeral ‘‘public interest”? 
standard. (Bd. 32, last line) Petitioner respectfully points 
out that the Board dismissal of the Complaint was and is 
governed by the criteria mandated by Congress in Section 
1002(a), and that that section does not permit dismissal on 
‘“public interest’’ grounds alone, but rather requires a find- 
ing that the complaint does not state facts which warrant 


action. Whatever else the Board deems it may do in the 
name of ‘‘public interest,’’ Congress has precluded it from 
dismissing Petitioner’s complaint on that ground. 


Second, assuming arguendo the ‘‘public interest’ stand- 
ard is applicable herein, clearly that interest is not pro- 
moted by the refusal of the Board to act in this case. For 
if it is, the Board is saying that it is in the ‘‘public interest”? 
that Eastern continue to offer transportation service when 
its own Bureau of Enforcement has found (and the Board 
did not find to the contrary) that there are ‘‘reasonable 
grounds”? to believe Eastern has violated the Federal Avia- 


18 As the Board itself has rejected such a contention, there is no 
need to respond to the argument of Eastern (East. 23-26) that 
Congress did not intend the Civil Aeronautics Board to have juris- 
diction to decide the charges of unfair labor practices brought by 
Petitioner. See Pet. 31-33. 
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tion Act. This is the nub of this case. With this anomoly in 
mind, Petitioner moreover fails to see how in the name of 
“‘pub'ic interest”? the Board can abdicate its statutory duty 
and defer to the jurisdiction of the federal courts when the 
decisions deferred to were interlocutory in nature, were 
rendered without hearings, and concerned only some?® of 
the charges made in Petitioner’s Complaint to the Board, 
and could not possibly have adjudicated matters occurring 
after the suits were filed. The Board leaves these considera- 
tions unmentioned. 


Kastern contends that because the federal courts ‘first 
acquired jurisdiction’? (East. 26), that jurisdiction must be 
first exhausted before resort to the Board may be had. 
Query, whether within the limited terms presented by East- 
ern that jurisdiction has not been ‘exhausted’? upon cer- 
tiorari having been denied in both case. But, apart from 
this, it ix patently clear that the doctrine expoused has no 
applicability to the situation here wherein by statute both 
the Board and the courts have jurisdiction for the violations 


of law alleged. Moreover, this doctrine is not good law in 
this circuit. Philco Corp. v. Federal Communications Com- 
mmission, 110 U.S, App. D. C. 387, 293 F.2d 864 (1961 ), a case 
directly in point but not referred to by either the Board or 
Fastern.?¢ 


"Tn this connection the Board states that the courts had before 
them and adjudicated the ‘‘principal issues’? (Bd. 8) and/or **most 
of the issues’? (Bd. 16, 32). As already pointed out, Pet. 21, this 
adjective description is not accurate, 

wo Contrary to what Eastern argues, it is immaterial that any 
final decision by the Board herein would be reviewable by the 
Second Cirenit. (East, 22). This should not deter the Board avy 
mere than it has other ageneles. Jusurance Agents Union, 110 
NLR. 768) (1957). Furthermore, whether there is substantia! 
evidence in the record, a record which will be much different frown 
tiat heretofore before the courts, to support a Board determination 
avainst Eastern, is something entirely different from whether the 
Second Circuit would have reached, or already had reached, the 
same result de novo. 
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CONCLUSION 


For all the reason set forth in Petitioner’s opening brief, 
and herein, the petition for review should be granted and, 
upon review, the order of the Board vacated and a hearing 
on EAL Chapter’s complaint directed. 


Respectfully submitted, 


I. J. GromFrne, 

HlermMan STERNSTEIN, 
Wituiam B. Peer, 
Attorneys for Petitioner 


Of Counsel: 

ZIMRING, GROMFINE AND STERNSTEIN 
1001 Connecticut Avenue, N.W. 
Washington, D. C. 20036 


